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AUDIT OBJECTIVE 
 

The objective of our audit was to determine 
whether the Olympic Regional Development 
Authority (ORDA) is complying with the 
requirements of the Employees’ Retirement 
System (ERS) when it enrolls individuals in 
the ERS and reports information about their 
earnings and days worked. 
 

AUDIT RESULTS - SUMMARY 
 
The State Comptroller’s Division of 
Retirement Services carries out the ERS’ day-
to-day operations, which include enrolling 
new participants in the ERS and providing 
employers with guidance that will help them 
make sound decisions.  Both New York State 
Law and the ERS have established 
requirements for employers regarding 
enrolling and reporting employees, as well as 
elected and appointed officials, to the ERS. 
 
ORDA must enroll all full-time, permanent 
employees in the ERS, and it must notify all 
part-time, temporary, and provisional 
employees in writing of their right to 
membership in the ERS and enroll them if 
they elect to participate.  We found ORDA 
needs to improve its practices to ensure it 
enrolls all full-time, permanent employees in 
the ERS.  It also needs to ensure it properly 
enrolls those other employees who elect to 
participate in the ERS. 
 
We found one full-time ORDA employee 
who was required to participate in the ERS 
beginning in early 1997, but whom ORDA 
had not enrolled in or reported to the ERS.  
We also found one full-time employee who 
was enrolled in, but not reported to, the ERS 
from October 2006 through January 2008, 
when ORDA officials discovered the error.  
Additionally, we found a seasonal employee 
who elected to participate in the ERS in 

November 2000, but who was not enrolled in 
or reported to the ERS. 
 
ORDA officials agreed to work with ERS to 
enroll these employees and determine the 
amounts owed to the ERS by the employees 
and ORDA, based on past service.  ERS 
officials estimate that it will cost ORDA 
nearly $22,000 to enroll the two full-time 
employees.  They are also determining the 
amounts owed by the employees’ for their 
share of contributions and how these amounts 
should be paid to the ERS. 
 
The ERS also requires that only employees, 
and not independent contractors, be enrolled 
in the ERS.  We found ORDA hired an 
individual as its General Counsel who is also 
the full-time Executive Director of another 
State agency.  ORDA pays this individual a 
flat fee of $24,000 per year regardless of the 
amount of time he actually works, and has 
reported this individual as a full-time ORDA 
employee for ERS purposes.  Our analysis of 
this person’s working relationship with 
ORDA indicates he functions as an 
independent contractor working on retainer.  
Accordingly, we conclude this individual 
should not have been considered an employee 
for the purposes of ERS reporting.  ORDA 
should notify ERS of this determination and 
recover the approximately $4,500 in 
retirement contributions it has made to the 
ERS on behalf of this individual. 
 
Our report contains five recommendations to 
ORDA officials to correct the problems we 
identified during our audit.  ORDA officials 
agreed with most of our recommendations, 
but took exception to our determination that 
the General Counsel should not be considered 
an employee for retirement purposes. 
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This report, dated December 19, 2008, is 
available on our website at: 
http://www.osc.state.ny.us.  Add or update 
your mailing list address by contacting us at:  
(518) 474-3271 or 
Office of the State Comptroller 
Division of State Government Accountability 
110 State Street, 11th Floor 
Albany, NY  12236 
 

BACKGROUND 
 
The New York State and Local Retirement 
System (NYSLRS) comprises two different 
retirement systems: the Police and Fire 
Retirement System and the Employees’ 
Retirement System (ERS).  The ERS provides 
service and disability retirement benefits, as 
well as death benefits, to employees of 
participating public employers in non-
teaching positions, exclusive of New York 
City.  As of March 31, 2007, the NYSLRS 
held cash and investments with a value of 
more than $154.5 billion.  More than 3,000 
participating employers had enrolled about 1 
million individuals in the NYSLRS, of whom 
about 627,000 were enrolled in the ERS. 
 
To qualify for membership in the NYSLRS, 
an individual must be a paid employee of a 
participating employer.  The employers are 
required to enroll all permanent full-time 
employees in the ERS, and offer participation 
in writing to part-time, temporary, and 
provisional employees.  Participating 
employers are responsible for complying with 
the enrollment and reporting requirements 
contained in the New York Codes, Rules and 
Regulations and the ERS Employer’s Guide. 
 
ORDA was created by the State in 1981 to 
manage the facilities that were used during 
the 1980 Olympic Winter Games at Lake 
Placid.  It operates multiple recreational 
complexes throughout the Adirondack region 
in its efforts to encourage continuous use and 
enjoyment of the facilities and maximize their 

economic and social benefits to the region.  
As of November 30, 2007, 241 of ORDA’s 
535 employees were participating in the ERS. 

 
AUDIT FINDINGS AND 
RECOMMENDATIONS 

 
Enrollment of Eligible Employees 

 
ORDA is a participating employer in the 
ERS.  According to the ERS Employer’s 
Guide, a participating employer must enroll 
all full-time, permanent employees in the 
ERS.  The ERS refers to this group as 
mandatory employees.  Other employees, 
such as those who are part-time, temporary, or 
provisional, must be given the option to 
enroll, although they cannot be required to do 
so.  The ERS refers to this second group as 
optional employees. 
 
ORDA is required by Section 45 of the New 
York State Retirement and Social Security 
Law to notify all optional employees in 
writing of their right to membership in the 
ERS, and to obtain a signed acknowledgment 
from the employees that they were so 
notified.  Additionally, ORDA must retain 
these signed acknowledgments.  Failure to 
retain signed acknowledgment forms from 
optional employees may result in future 
claims from employees who assert they were 
not notified of their option to participate in 
the ERS. 
 
The ERS Employer’s Guide also requires that 
participating employers report earnings and 
days worked information only for eligible 
employees.  Such information should not be 
reported for non-employees, such as 
independent contractors or consultants, 
because they are not eligible to join the ERS. 
 
Each month, ORDA reports the earnings and 
days worked to the ERS for each enrolled 
employee.  The ERS provided us with reports 
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for the months of September, October, and 
November 2007.  We compared the names on 
the ERS reports with payroll registers 
provided to us by ORDA for the same 
months.  Our tests showed that the names of 
all individuals on the ERS reports also 
appeared on the ORDA payroll registers.  
However, we identified two full-time ORDA 
employees who were required to participate in 
the ERS, and one optional employee who had 
elected to participate, but were not properly 
enrolled and reported to the ERS: 
 

• One mandatory employee was 
required to participate in the ERS 
beginning in early 1997, but had not 
been enrolled in or reported to the 
ERS.  This employee was originally 
hired as a seasonal employee and he 
opted not to participate in the ERS.  
However, in 1997 he became a 
permanent, full-time employee, at 
which time ORDA was required to 
enroll him in the ERS and begin 
reporting his earnings and days 
worked.  Through March 2008, his 
unreported earnings totaled $317,356 
for 3,055 workdays. 

 

• A second mandatory employee was 
enrolled in, but not reported to, the 
ERS from the time of enrollment in 
October 2006 through January 2008, 
when ORDA officials discovered the 
error.  As a result, this employee had 
unreported earnings of $33,701 for 
340 workdays through the end of 
March 2008. 

 

• One seasonal employee elected to 
participate in the ERS beginning on 
November 24, 2000.  However, 
ORDA failed to process the 
enrollment or report this employee’s 
earnings or service to the ERS. 

 

As a result of the above errors, both ORDA 
and the individual employees may be 
responsible for making retirement 
contributions based upon their past service 
and unreported earnings.  ORDA officials 
indicated they have already begun the process 
of enrolling these individuals and providing 
information necessary to calculate amounts 
due for past periods.  Officials have also 
committed to amending their hiring and 
monitoring procedures to provide greater 
assurance that newly-hired employees are 
enrolled properly in the ERS. 
 
At the time of our fieldwork, ORDA was 
working with the ERS to determine the 
employer and employee contributions due for 
each of the mandatory employees.  ERS 
officials estimated the employer contribution 
due from ORDA, as of early April 2008, 
totaled $21,828.  The employees’ share of 
contributions had not yet been determined.  
ORDA must also work with the optional 
employee, who must decide between several 
options.  The employee may elect to: enroll in 
the ERS now and buy back the non-member 
service credits; enroll now and decline to buy 
back the non-member service credit, but still 
retain the right to buy it back at a later date; or 
not join the ERS at this time.  At the time of 
our audit, the employee had not made a 
decision. 
 
We also reviewed ORDA’s personnel files for 
individuals in certain employee titles to 
determine whether any consultants or 
independent contractors had been erroneously 
reported as employees.  IRS Publication 15A, 
along with established ERS precedent and 
opinions governing employer reporting that 
are now codified in regulation, establish the 
guidelines for determining whether workers 
are employees or independent contractors.  
These guidelines focus on the predominant 
nature of the relationship between the worker 
and employer.  In general, when management 
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exercises a significant degree of control over 
a worker’s activities, and provides the worker 
with rights and benefits commensurate with 
employment, the worker should be considered 
an employee.  Conversely, a worker who does 
not receive customary benefits and exercises a 
significant degree of independence regarding 
how, when, and where assigned tasks are 
performed, should be considered an 
independent contractor. 
 
We identified one individual, ORDA’s 
General Counsel who was hired in 2006, 
whom ORDA reported as a full-time 
employee, but who does not meet ERS 
standards for an employee.  We found the 
Counsel, who is currently paid a total flat fee 
of $24,000 per year regardless of the time 
actually worked, is also the full-time 
Executive Director of another State agency.  
He does not have an office at ORDA and does 
most of his ORDA-related work at the other 
State agency, based on requests from ORDA.  
He does not work any regularly scheduled 
hours for ORDA, nor does his pay vary based 
on the amount of work, if any, that he 
performs.  The Counsel also receives no other 
customary employment benefits from ORDA, 
such as insurance or leave time, other than a 
biweekly payroll check and retirement 
benefits. We therefore concluded that this 
individual predominantly functions in the 
same manner as would an independently-
contracted attorney working on retainer and 
exercising significant control over where, 
when, and how he performs his duties. As a 
result, he should not have been considered an 
ORDA employee for the purposes of ERS 
reporting. 
 
In responding to our draft report, ORDA 
officials indicated that, at the time the 
Counsel was hired, they requested advice 
about the propriety of the arrangement from 
the State Ethics Commission (now known as 
the Commission on Public Integrity).  

However, we found the request, and the 
Commission’s advice, were not related to 
whether the Counsel would be a bona fide 
employee for retirement purposes.  Instead, 
both focused on avoiding violations of 
Section 73 (4) of the State Public Officers 
Law, which precludes a State officer or 
employee from selling goods or services 
having a value in excess of $25 to any State 
agency, absent an award let after public notice 
and competitive bidding.   
 
In their response, ORDA officials also 
contend that their intent was always to create 
an employer-employee relationship.  As 
evidence of such, officials assert that they 
exercise two types of control over the Counsel 
that are mentioned as indicators of possible 
employment in IRS guidance provided to 
employers: 
 

• Behavioral Control - in that ORDA 
can direct the Counsel to attend 
meetings and to complete tasks in a 
specific timeframe, can revise the final 
product of the Counsel’s work and can 
determine whether to follow the 
Counsel’s advice. 

 

• Financial Control - in that the Counsel 
is paid a regular wage through the 
payroll system, does not have his own 
law firm or separate business office, 
and does not seek work from other 
clients. 

 
However, the behavioral control that ORDA 
describes is no different than the requirements 
that would normally be placed on an 
independently contracted attorney, who could 
also be directed to attend meetings or 
complete work within certain time frames and 
whose advice ORDA could choose to follow 
or disregard.  Further, while the existence of 
other outside clients could be a strong 
indication that the Counsel is an independent 
contractor, the absence of such a clientele 
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does not necessarily indicate employment.  
Rather, it is the predominant nature of the 
Counsel’s relationship with ORDA, and not 
with other potential clients or employers that 
determines eligibility for ERS purposes.  In 
this case, we conclude that the Counsel’s 
similarity to other ORDA employees is 
limited to the fact that his retainer fee is paid 
biweekly through the payroll account. As 
such, we conclude he is ineligible for ERS 
credit based on these payments.  
 
We estimate that, by properly treating the 
Counsel as an independent contractor instead 
of an employee, ORDA would save 
approximately $4,000 each year in the form 
of ERS contributions and the employer's share 
of Social Security and Medicare tax 
payments.  In addition, by retroactively 
correcting this error to the time when the 
Counsel was first engaged in 2006, ORDA 
should be able to recover about $4,500 in 
employer contributions incorrectly made to 
the ERS. 
 
Finally, the ERS provided us with a list of all 
other ORDA employees who were also 
reported as working for another ERS-
participating employer during our scope 
period.  We reviewed this information for 
selected employees to determine if the 
earnings, days worked, duties, and work 
locations were reasonable and found no 
discrepancies. 
 
Accuracy of Reported Earnings and Days 

Worked 
 
ERS rules require participating employers to 
establish a standard workday for each 
employee title.  A standard workday can be as 
many as eight hours, but no fewer than six 
hours.  The ERS also has rules for 
determining how earnings and days worked 
should be calculated and reported.  Generally, 
the employer should calculate days worked by 

dividing total hours worked for the month by 
the number of hours in the standard work day 
for that position.  Days worked include paid 
sick leave, vacation leave, holidays, and 
certain other types of leave.  Earnings include 
gross amounts paid during the reporting 
period, less certain amounts such as payments 
for unused sick leave. 
 
To test ORDA’s reporting to ERS of 
employee earnings and days worked, we 
selected a random sample of 20 ORDA 
employees.  For each employee in our sample, 
we compared days worked and earnings 
reported to the ERS for the months of 
September, October, and November 2007 
with the corresponding ORDA payroll 
registers.  We calculated the days worked by 
adding up the hours worked according to the 
payroll registers for that month and dividing 
by the standard workday (ORDA has 
established a standard workday for all its 
employee titles).  We calculated the earnings 
by adding up the earnings recorded in the 
payroll registers for that month and deducting 
any amounts not allowed by the ERS.  We 
found no discrepancies between the payroll 
registers and amounts reported to the ERS. 
 
ERS rules also require employers to report 
earnings and days worked for full-time, 
permanent employees from the date of their 
appointment in their position.  For employees 
with optional membership, earnings and days 
worked should generally be reported from the 
ERS registration date forward.  We reviewed 
a sample of 20 employees who were added to 
or deleted from ORDA’s payroll between 
September and November 2007 to determine 
whether ORDA accurately reported each 
employee’s earnings and days worked and 
found no discrepancies. 
 
Lastly, the ERS has rules for determining how 
the days worked by appointed officials should 
be calculated and reported.  ORDA’s Chief 
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Executive Officer (CEO) is its only paid 
appointed official.  We found that a standard 
workday has been properly established for the 
CEO.  ORDA also requires the CEO to 
complete time records, which are then used 
appropriately to compute the days worked to 
be reported to the ERS. 
 

Recommendations 
 
1. Complete the process of enrolling the two 

identified mandatory employees in the 
ERS, including reporting previous 
earnings and days worked and 
determining related amounts owed to the 
ERS for past service. 

 
2. Develop a system to ensure that all 

mandatory employees are enrolled in and 
properly reported to the ERS. 

 
3. Work with the identified optional 

employee to determine whether the 
employee wishes to enroll in the ERS, and 
if so, to process the enrollment and any 
related adjustments. 

 
4. Ensure that optional employees who elect 

to participate in the ERS are enrolled in 
and reported to the ERS timely. 

 
 (ORDA officials agreed with 

Recommendations 1 through 4 and 
indicated several actions have already 
been taken to correct enrollment 
problems.)  

 
5. Discontinue reporting payments made to 

the General Counsel for ERS credit and   
work with the ERS to make the 
appropriate adjustments to past service 
records and recover contributions 
improperly paid. 

 
 (ORDA officials disagreed with our 

determination and presented information 

which they believe is indicative of an 
employer-employee relationship.) 

 
State Comptroller’s Note: As discussed 
on pages 5 and 6 of this report, the 
substance of the Counsel's relationship 
with ORDA is predominantly the same as 
an independently-contracted attorney. If 
the relationship continues as it was at the 
time of the audit, ORDA should provide 
for its Counsel through a formal contract 
awarded as a result of public notice and 
competitive bidding.  However, a contract 
may not be required for the services of 
Counsel if ORDA substantially changes 
terms and conditions to reflect the criteria 
of an employer-employee relationship.  It 
is also important to note that the Ethics 
Commission ruling on this matter did not 
make a determination of whether or not 
the relationship that existed between 
ORDA and its Counsel did, in practice, 
constitute employment. The ruling simply 
advised that the Counsel needed to be an 
employee or needed to be awarded the 
work through competitive bidding in order 
to comply with the State Public Officers 
Law.  Our audit has established that the 
Counsel was not, in practice, functioning 
as and employee. Hence, there is no 
inconsistency between our audit and the 
Ethics Commission ruling on this matter. 

 
AUDIT SCOPE AND METHODOLOGY 

 
We conducted our performance audit in 
accordance with generally accepted 
government auditing standards.  We audited 
ORDA’s enrollment of individuals in the ERS 
and its reporting of retirement information to 
the ERS.  Our audit covers the period April 1, 
2005, through February 8, 2008. 
 
To accomplish our audit objective, we 
reviewed State laws and regulations 
addressing employer participation in the ERS, 
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focusing on the requirements for employee 
enrollment and reporting of earnings and days 
worked.  We also reviewed ORDA’s 
guidelines in these areas.  We interviewed 
ORDA officials and staff to identify the 
policies and procedures in place for enrolling 
employees in the ERS and reporting 
information about their earnings and days 
worked to the ERS. 
 
To determine whether the individuals who 
were not enrolled in the ERS had been 
notified appropriately of their eligibility for 
enrollment, we reviewed ORDA’s personnel 
files for selected employees.  We also 
reviewed personnel files and interviewed 
appropriate ORDA officials to determine 
whether any consultants or independent 
contractors had been reported erroneously as 
employees. 
 
To determine whether earnings and days 
worked information was reported accurately 
to the ERS, we compared the information on 
file at the ERS with ORDA payroll registers 
for September, October, and November 2007.  
We also reviewed these payroll registers to 
determine whether the employees reported to 
the ERS by ORDA for those months were, in 
fact, on the payroll.  In addition, the ERS 
provided us with a list of ORDA employees 
who were also reported to the ERS by another 
participating employer. 
 
In addition to being the State Auditor, the 
Comptroller performs certain other 
constitutionally and statutorily mandated 
duties as the chief fiscal officer of New York 
State.  These include operating the State’s 
accounting system; preparing the State’s 
financial statements; and approving State 
contracts, refunds, and other payments.  In 
addition, the Comptroller appoints members 
to certain boards, commissions and public 
authorities, some of whom have minority 
voting rights.  These duties may be 

considered management functions for 
purposes of evaluating organizational 
independence under generally accepted 
government auditing standards.  In our 
opinion, these functions do not affect our 
ability to conduct independent audits of 
program performance. 
 

AUTHORITY 
 
This audit was performed pursuant to the 
State Comptroller’s authority under Article X, 
Section 5, of the State Constitution and 
Section 2803 of the Public Authorities Law. 

 
REPORTING REQUIREMENTS 

 
A draft copy of this report was provided to 
ORDA officials for their review and 
comment.  Their comments were considered 
in preparing this report, and are included as 
Appendix A.  
 
Within 90 days of the final release of this 
report, as required by Section 170 of the 
Executive Law, the Chairman of the Olympic 
Regional Development Authority shall report 
to the Governor, the State Comptroller, and 
the leaders of the Legislature and fiscal 
committees, advising what steps were taken to 
implement the recommendations contained 
herein, and where recommendations were not 
implemented, the reasons therefor. 
 

CONTRIBUTORS TO THE REPORT 
 

Major contributors to this report include 
Frank Houston, John Buyce, Greg Petschke, 
Sharon Salembier, Jennifer Paperman, Ray 
Barnes, W Sage Hopmeier, Richard 
Podagrosi, Andre Spar, and Dana Newhouse. 
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