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State of New York
Offi ce of the State Comptroller

Division of Local Government Services
and Economic Development

June 2006

Dear School District Offi cials:

One of the Offi ce of the State Comptroller’s top priorities is to identify areas where local governments 
and school districts can improve their operations and provide guidance and services that will assist 
local and school district offi cials in making those improvements. Further objectives are to develop and 
promote short-term and long-term strategies to enable and encourage local government and school 
district offi cials to reduce costs, improve service delivery and to account for and protect their entity’s 
assets. 

The reports issued by this Offi ce are an important component in accomplishing these objectives. These 
reports are expected to be a resource and are designed to identify current and emerging fi scally related 
problems and provide recommendations for improvement. The following is our report on the Buffalo 
City School District — Joint Schools Construction Program — Phase 1.
  
This audit was conducted pursuant to the State Comptroller’s authority as set forth in Article 5, 
Section 1 of the State Constitution, and Article 3 of the General Municipal Law. The report contains 
opportunities for improvement for consideration by the Board of Education. 

If we can be of assistance to you or if you have any questions concerning this report, please feel free 
to contact the local regional offi ce for your county listed at the back of this report.

Respectfully submitted,

Offi ce of the State Comptroller
Division of Local Government Services
and Economic Development
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Offi ce of the State Comptroller
State of New York

EXECUTIVE SUMMARY

In 1998, the City of Buffalo (City) and the Buffalo City School District (District) established the Joint 
Schools Construction Board (JSCB) to manage the acquisition, design, construction, and fi nancing 
of educational buildings in the District. State legislation was passed in 2000, and later amended, 
that gave the JSCB the authority to more economically and innovatively carry out these efforts. The 
JSCB and the District have undertaken the task of reconstructing and renovating the District’s existing 
buildings through a 10-year, multi-phase project estimated to cost $670 million. They anticipate that 
an additional $300 million will be used for constructing new facilities after the reconstruction of 
existing facilities is complete. 

In June 2002, the JSCB contracted with Louis P. Ciminelli Management Co., Inc. to act as the 
“Comprehensive Program Packaging and Development Services (PPDS) Provider” (Program 
Provider). In September 2003, the JSCB, the District, and the Program Provider executed a Master 
Construction Agreement, which identifi ed the specifi c school facilities to be redeveloped, the general 
scope of the work to be completed in such facilities, the sources of fi nancing for the work, and the cost 
of the project work approved by the State Education Department (SED) as eligible for building aid. 

In consideration of the performance of its obligations pursuant to the PPDS agreement and the Master 
Construction Agreement, the Program Provider was to be paid a “stipulated sum” in an amount equal 
to the “approved costs” established by SED for the project work. “Approved costs” are contractually 
defi ned as those costs of project work approved by SED as eligible for reimbursement with State 
building aid. The “approved costs” for the 11 projects included in Phase 1, as initially established by 
SED, were $173.5 million. This amount was used as the basis for payments to the Program Provider 
and reimbursements made to the District from Phase 1 project funds.

Phase 1 project costs were fi nanced by bond proceeds totaling $197 million. The District’s semi-
annual debt service payments on the bonds issued to fund Phase 1 activities will be fi nanced primarily 
by building aid from the State. For Phase 1 projects, SED will reimburse the District 94.3 percent of all 
allowable costs. To fund the other 5.7 percent, known as the “local share,” the District will use moneys 
primarily from two sources:  interest earnings on a $19.2 million debt service reserve created from the 
bond proceeds, and savings generated from energy conservation measures implemented through an 
energy performance contract. 
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Scope and Objectives

The objective of this audit was to evaluate Phase 1 of the District’s 10-year, $1 billion construction 
program. Accordingly, we developed audit procedures to examine the fi nancial records maintained by 
the District and the Program Provider to determine the manner in which Phase 1 project funds were 
expended. However, representatives from the Program Provider asserted that certain records they 
maintained were proprietary and denied us access to them. As a result, we were unable to assess the 
validity of approximately $24 million in costs charged to Phase 1 projects, a material amount.  The 
Program Provider’s  refusal to provide access to fi nancial information creates a scope limitation on our 
audit. The readers of this report should consider the effect of this scope limitation on the fi ndings and 
conclusions we present below.

Our audit addressed the following questions for the period September 2003 through February 28, 
2006:

• For Phase 1 construction projects, was the scope of the construction work ultimately performed 
in substantial conformance with the scope of the construction work planned? 

• Was the construction work that was actually performed of acceptable quality?

• Did the District establish and implement appropriate management controls and adequately 
monitor Phase 1 program activities? 

Audit Results 

Our audit disclosed that the JSCB and the District did not establish and implement appropriate 
management controls or adequately monitor Phase 1 program activities. This lack of project management 
resulted in the following:

•     The Offi ce of the State Comptroller engaged consultants to determine if the scope of the 
construction work that was ultimately set forth pursuant to the SED approved plans and 
specifi cations was the same as the scope of the construction work that was actually performed, 
and if the construction work that was performed was of acceptable quality. In their report to 
us, the consultants stated that the work they observed appeared to be performed in accordance 
with prevailing industry standards, and concluded that the quality of the work was generally 
good. They further concluded that, for the four schools they tested, the work performed was in 
substantial compliance with the plans and specifi cations approved by SED.

• The District does not withhold retainage from the Program Provider even though the agreement 
provides that either 5 percent or 10 percent retainage should be withheld. However, the Program 
Provider withholds retainage from its subcontractors.  Therefore, the Program Provider is, at 
times, in possession of District funds that otherwise would have been withheld pursuant to the 
terms of the agreement.
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• The District does not request, nor does the Program Provider submit, regular comparisons 
of approved construction cost estimates with actual construction costs, in accordance with 
the Program Provider Agreement. Therefore, District offi cials are unable to determine when 
individual projects are exceeding their budgets or where such over-expenditures may occur in 
the future.  

• District offi cials could not produce adequate documentation to support $2.1 million being held 
by the Program Provider in a self-insurance risk pool or a written agreement regarding the 
custody and disposition of such funds.  In fact, key District offi cials were unaware of the 
arrangement altogether.

• The District does not determine if the Program Provider is paying its subcontractors in 
compliance with the terms of the Master Construction Agreement or holding sums of money in 
excess of their $10 million faithful performance bond.

• The District was unable to assess the validity of approximately $24 million in costs charged 
to Phase 1 projects by the Program Provider.  Several million dollars of these costs were 
reported in questionable categories such as “charitable contributions” or “construction paid 
from contingency.”  The Program Provider also refused to provide us with support for these 
charges. 

• The District should not have paid $2.6 million to the Program Provider because the Program 
Provider did nothing to warrant this payment. This amount represented available program 
funds that were not spent as originally planned, because project costs were instead funded by 
a Federal telecommunications grant.

The Program Provider allocated certain costs from six Phase 1 projects that exceeded their construction 
budgets to other Phase 1 projects whose budgets had not been fully expended. This allocation of costs 
“where they fi t” is not in agreement with assertions made to us by the District’s Chief Operating 
Offi cer (COO) and is certainly not in compliance with the SED building aid guidelines. This manner 
of accounting for project costs by the Program Provider will affect the amount of reimbursable 
expenditures that SED offi cials will allow and, therefore, will reduce the amount of aid paid to the 
District to be used for debt service payments. SED could disallow more than $8.7 million in Phase 
1 costs that were not charged in compliance with SED’s requirements.  If this happens, building aid 
would be reduced by about $14.3 million and the District would need to use local funds for debt 
service costs. Furthermore, the District received less construction work on the schools that had costs 
shifted from other buildings then would have been the case if the entire budgeted amount had been 
spent on those buildings.

Additionally, architects who are certifying the work of the Program Provider in order to generate 
payment from the District are contracted directly with the Program Provider. Other professional 
services including a cost consultant and the Attorney for the JSCB are also paid directly by the Program 
Provider.  These relationships suggest a lack of independence, because the professional is expected to 
protect the interests of the District.
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Finally, the District was unable to demonstrate that the savings anticipated from an Energy Performance 
Contract would be greater than the cost of the contract and interest costs on the fi nancing used to fund 
such contract. The contract and interest costs exceed the savings illustrated in the Energy Performance 
Contract by approximately $7.5 million. In addition, the same contractor that implemented the energy 
performance contract will also be analyzing and reporting on the District’s computed annual savings 
resulting from work completed by them.  Again, this relationship, at a minimum, suggests a lack of 
independence.

These defi ciencies were attributable to a number of factors, including District offi cials’ insistence 
that the construction program will not cost the District any money, as well as the notion that the 
Program Provider “assumes the risk” for providing all of the project work identifi ed in the construction 
plans and specifi cations. Despite these perceptions, there should be no doubt that the District has the 
responsibility to establish and implement appropriate management controls to ensure that the District’s 
best interests are adequately safeguarded.

Comments of District Offi cials and Corrective Action

The results of our audit and recommendations have been discussed with appropriate offi cials and 
their comments, which appear in Appendix A, have been considered in preparing this report.  District  
offi cials generally agreed with our recommendations and indicated they planned to initiate corrective 
action.
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Background

Introduction

In 1998, the City of Buffalo (City) and the Buffalo City School 
District (District) established the Joint Schools Construction Board 
(JSCB) to manage the acquisition, design, construction, and fi nancing 
of educational buildings in the District. State legislation was passed 
in 2000, and later amended, that gave the JSCB the authority to more 
economically and innovatively carry out these efforts. The JSCB and 
the District have undertaken the task of reconstructing and renovating 
the District’s existing buildings through a 10-year, multi-phase project 
estimated to cost $670 million. They anticipate that an additional 
$300 million will be used for constructing new facilities after the 
reconstruction of existing facilities is complete. 

In June 2002, the JSCB contracted with Louis P. Ciminelli Management 
Co., Inc., one of 12 entities that responded to the JSCB’s Request 
for Qualifi cations, to act as the “Comprehensive Program Packaging 
and Development Services (PPDS) Provider” (Program Provider) for 
the construction project. According to the agreement, the Program 
Provider was responsible for:  (1) coordinating the planning and 
design phase, (2) implementing and supervising construction, and (3) 
planning and implementing the fi nancing arrangements. 

Planning and Design — An Architect of Record (AOR) for each 
Phase 1 project developed the plans and specifi cations, based on 
recommendations from the District and the Program Provider. This 
process spanned several design phases, during which various changes 
were made based on periodic cost estimates provided by a cost 
consultant and/or the Program Provider. SED offi cials reviewed the 
fi nal construction documents for compliance with building codes and 
issued the appropriate building permits. 

During the planning phase of the project, in accordance with 
Education Law and its building aid guidelines, SED also established 
and assigned a cost allowance to each of the 11 projects included in 
Phase 1. These computed cost allowances, which include provisions 
for certain incidental expenses, function as limits for the amount of 
building aid which may be claimed by the District. SED will not aid 
project costs incurred in excess of the cost allowance. SED established 
cost allowances with the expectation that, when construction was 
fi nally completed, the District would report actual project costs to 
them for each of the 11 Phase 1 construction projects. 
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The Program Provider indicated that the cost allowance established 
by  SED was used as the overall budget for each project. In addition, 
within each project’s budget, the Program Provider established 
cost estimates for general construction, plumbing, HVAC (heating, 
ventilating, and air conditioning), electrical, painting, insurance, 
and other components of the project. There was also a contingency 
account included in each project’s budget that could be used in 
the event that costs for a particular component of the project were 
greater than anticipated by the Program Provider. In most instances, 
the Program Provider managed the bidding process and contracted 
with subcontractors to perform the reconstruction work at the schools 
pursuant to public advertisement for bids. The subcontractors were 
paid with project funds paid to the Program Provider by the District. 

Implementing and Supervising Construction — In September 2003, 
the JSCB, the District, and the Program Provider executed a Master 
Construction Agreement1 (MCA), which identifi ed the specifi c school 
facilities to be redeveloped in Phase 1, the scope of the work to be 
completed in such facilities, the sources of fi nancing for the work, and 
the cost of the project work approved by  SED as eligible for building 
aid. During construction, the Program Provider was authorized by the 
MCA to propose alterations to the project’s scope, with the approval 
of the District and the JSCB.

In consideration of the performance of its obligations pursuant to 
the PPDS agreement and the Master Construction Agreement, the 
Program Provider was to be paid a “stipulated sum” in an amount 
equal to the “approved costs” established by SED for the project 
work. “Approved costs” are contractually defi ned as those costs of 
project work approved by SED as eligible for reimbursement with 
State building aid. The “approved costs” for the 11 projects included 
in Phase 1, as initially established by SED, were $173.5 million. This 
amount was used as the basis for payments to the Program Provider 
and reimbursements made to the District from Phase 1 project funds. 
However, using payment applications submitted to the District by the 

____________________
1 Under the Master Construction Agreement, the JSCB has assigned and transferred 

to the District those rights and obligations arising under the terms of the PPDS 
Agreement, to the extent necessary for the District to implement the Master 
Construction Agreement.  To the extent that any fi nding or recommendation 
herein is addressed to the JSCB, but relates to a right or obligation assigned 
and transferred to the District, it should be presumed that the fi nding or 
recommendation applies instead to the District.  
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Program Provider and bank statements, we determined that project 
funds totaling $175.8 million were used during Phase 1. 2

The District’s COO was responsible for managing virtually all the 
fi nancial and construction components of Phase 1 for the JSCB 
and the District. The Division of Plant Services (which includes 
the District’s architects and inspectors) and, until March 2006, the 
District’s Finance Department reported directly to the COO for 
activity related to this project. He, in turn, reported certain matters to 
the JSCB and the Board of Education, and was the District’s liaison 
to the Program Provider. If District staff wanted information from the 
Program Provider, they generally had to ask the COO to obtain it.

Financing — Phase 1 costs were fi nanced by bond proceeds totaling 
$197 million.3  Of this amount, $19.2 million was deposited into a 
“Debt Service Reserve Fund,”4 and $6.8 million was deposited into 
a “Bond Fund” and was used to pay the initial debt service payments 
scheduled before building aid was received from the State. The 
remaining amount of the bond proceeds, $171 million, together with 
interest earnings of nearly $3 million, and a Federal Technology Grant 
of $2.6 million, was available to fund project costs.  

The District’s semi-annual debt service payments on the bonds issued 
to fund Phase 1 activities are fi nanced primarily by building aid from 
the State. Building aid is based in part on the District’s aid ratio which 
is also established by SED. Building aid is paid to the District to 
provide a signifi cant portion of the funding needed to pay debt service 
costs on the bonds issued to fi nance this project.  For Phase 1 projects, 
SED will reimburse the District 94.3 percent of all allowable costs. 
To fund the other 5.7 percent, the District will use moneys primarily 
from two sources:   interest earnings on the $19.2 million debt service 
reserve, and proposed savings generated from energy conservation 
measures implemented pursuant to an energy performance contract. 
In the context of Phase 1, this is known as the “Local Share.”

____________________
2 $16.9 million was used by the District, $156.3 million by the Program Provider 

(including the fi nal Phase 1 payment application for $1.4 million that has not been 
paid), and the $2.6 million grant was paid by the Federal government directly to 
the vendor providing the service.

 3 The bonds were issued by the Erie County Industrial Development Agency on 
September 16, 2003, with a principal amount of $180.3 million and a term of 21 
years. The sale generated an original issue premium of $16.7 million. 

 4 The interest earned on this fund, estimated to be in excess of $800,000 annually, 
is to be used to fi nance a portion of the District’s semi-annual debt service 
obligation, while the reserve itself is to be used to fund the fi nal debt service 
“balloon” payment scheduled for 2024.



12                OFFICE OF THE NEW YORK STATE COMPTROLLER12

The objective of this audit was to evaluate Phase 1 of the District’s 
10-year, $1 billion construction program. We focused our audit on the 
following questions:

• Was the construction work that was actually performed of 
acceptable quality?

• Did the District establish and implement appropriate management 
controls and adequately monitor Phase 1 program activities? 

• For Phase 1 construction projects, was the scope of the construction 
work ultimately performed in substantial conformance with the 
scope of the construction work planned? 

During this audit, for the period September 2003 through February 
28, 2006, we conducted various interviews and reviewed reports and 
other pertinent records relative to Phase 1 construction activities. 
Accordingly, we developed audit procedures to examine the fi nancial 
records maintained by the District and the Program Provider to determine 
the manner in which Phase 1 project funds were expended. However, 
representatives from the Program Provider asserted that certain records 
they maintained were proprietary and denied us access to them. As a 
result, we were unable to assess the validity of approximately $24 million 
in costs charged to Phase 1 projects. Half of this amount appears to be 
related to personal service costs incurred by the Program Provider. This 
refusal to access fi nancial information caused a scope limitation on our 
audit. The readers of this report should consider the potential effect of 
this scope limitation on the fi ndings and conclusions we present below.

Except as noted above, we conducted our audit in accordance with 
generally accepted government auditing standards (GAGAS). More 
information on such standards and the methodology used in performing 
this audit are also included in Appendix C.

The results of our audit and recommendations have been discussed with 
appropriate offi cials and their comments, which appear in Appendix A, 
have been considered in preparing this report.  District offi cials generally 
agreed with our recommendations and indicated they planned to initiate 
corrective action.
 
The District has the responsibility to initiate corrective action. Pursuant 
to Section 35 of the General Municipal Law, the District should prepare 
a plan of action that addresses the recommendations in this report 
and forward the plan to our Offi ce within 90 days. For guidance in 
preparing your plan of action, you may refer to applicable sections in 
the publication issued by the Offi ce of the State Comptroller entitled 

Scope and
Methodology

Objectives

Comments of
District Offi cials and
Corrective Action
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Local Government Management Guide. We encourage the District 
to make this plan available for public review in the Secretary to the 
Board of Education’s offi ce.
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Scope and Quality of Construction

Recommendation

Phase 1 of the capital program, which is substantially complete, 
included the renovation of nine schools, energy conservation 
improvements in 30 schools, and the completion of a District-
wide technology program. As indicated in the Master Construction 
Agreement, the project work was to be completed in accordance 
with architectural drawings, plans, and specifi cations for each school 
facility as approved by the District and SED. 

The PPDS agreement indicated that the Program Provider guaranteed 
that Phase 1 of the program will be delivered for the cost established, 
which in this instance, was the stipulated sum of $173.5 million. 
However, the aforementioned guarantee did not preclude the Program 
Provider from addressing cost overruns by seeking modifi cation to 
the established maximum cost allowance, providing additional local 
share, or modifying the project’s scope. No modifi cations were to be 
effective without the prior consent of the JSCB and the Buffalo Board 
of Education.  

As part of our audit, we engaged consultants to determine if the scope 
of the construction work that was ultimately set forth pursuant to 
SED-approved plans and specifi cations was the same as the scope 
of the construction work that was actually performed, and if the 
construction work that was performed was of acceptable quality.  
The consultants concluded that, for the four schools they tested, the 
worked performed was in substantial compliance with the plans and 
specifi cations approved by SED.

In their report to us, the consultants stated that the work they observed 
appeared to be performed in accordance with all prevailing industry 
standards, and concluded that the quality of the work was good, with 
exceptions. Peeling paint was found in various locations in School 
67, mostly in interior walls that used to be exterior walls, and in 
School 19. The peeling paint is believed to be caused by moisture. 
The consultant also reported various heating and ventilation problems 
in three of the schools they visited, specifi cally School 19, School 67, 
and School 302. These issues still need to be resolved.  

1.  District offi cials should resolve the paint, moisture, and heating 
issues identifi ed.
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Project Management

The JSCB and the District have been entrusted with implementing 
and monitoring a school reconstruction program that represents an 
unprecedented opportunity for the City. An estimated $1 billion may 
be spent in the coming years on virtually every school building in the 
District that will impact students and faculty members well into the 
21st century. Given the magnitude of the project, taxpayers should 
expect sound project management and quality construction.
  
It is reasonable to expect that the stakeholders in this endeavor, 
which would also include the students and staff using these facilities, 
anticipate that the governing board and key offi cials (such as the 
superintendent, associate superintendents and offi cials in the Finance 
Department), in fulfi lling their stewardship and fi duciary obligations, 
would ensure that the District’s best interests were served.  In 
furtherance of these obligations, these individuals would be expected 
to receive and review, at a minimum, such documents as project budget 
reports and schedules listing payments made to subcontractors by the 
Program Provider. In fact, contractual provisions in both the PPDS 
and Master Construction Agreements provide mechanisms by which 
the JSCB and the District could monitor program activity at this level. 
Furthermore, internal controls related to project management should 
be periodically evaluated and enhanced to ensure that the District’s 
interests are adequately protected.

Our audit disclosed that the JSCB and the District did not establish and 
implement appropriate management controls or adequately monitor 
Phase 1 program activities. This lack of management controls and 
oversight is demonstrated by the following:
 

• Withholding retainage from payments to contractors is a 
traditional and customary business practice for construction 
projects to ensure timely and satisfactory completion of related 
work. In keeping with this practice, the Master Construction 
Agreement requires that either 5 or 10 percent retainage should 
be withheld by the District from amounts being requisitioned 
by the Program Provider that are attributable to construction 
costs.5  When the project is substantially complete, all retained 
amounts shall be paid to the Program Provider, less an amount 
equal to two times the value, as reasonably determined by the 
AOR, of any “punch list” items. 

____________________
5 The District is not required to withhold retainage on any amounts being 

requisitioned to pay non-construction costs.

Lack of Management
Controls and Oversight
by the District
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Despite the fact that the Program Provider withholds retainage 
from payments it makes to subcontractors, the District does 
not withhold retainage from amounts requisitioned by the 
Program Provider, contrary to the applicable provisions of 
the Master Construction Agreement. If the District complied 
with the Master Construction Agreement, retention from the 
Program Provider could have totaled more than $6 million, 
based upon a 5 percent rate and approximately $130 million 
in construction costs during Phase 1.

• Pursuant to a provision in the PPDS agreement, the Program 
Provider is obligated to submit regular comparisons of 
the approved construction cost estimates with actual costs 
and monthly reports to the JSCB that identify variances 
between actual and estimated costs. This information would 
help District offi cials determine if project budgets (and 
cost allowances) have been exceeded. Yet, District offi cials 
indicated that the Program Provider did not periodically 
submit this report to the District, and admitted that they do not 
request such reports from the Program Provider because they 
feel that the payment applications submitted by the Program 
Provider serve that purpose. However, the amounts on the 
payment applications designated as “work completed” are of 
no value in this regard because they do not refl ect the actual 
amounts paid to the subcontractors for the work performed. 
Rather they are an estimate of work completed, upon which 
the Program Provider is compensated by the JSCB. Without 
appropriate budget reports the District is not in a position 
to identify instances where actual costs have exceeded the 
budget, let alone forecast where such over-expenditures may 
occur in the future.  This level of monitoring would provide 
an opportunity to proactively identify how best to address 
potential over-expenditures in a specifi c project before they 
occur.

• The Program Provider created a self-insurance risk pool for 
workers’ compensation claims for Phase 1 from project funds 
paid by the District. According to the Program Provider, the 
cash balance of the fund is currently $2.1 million and any 
residual balances remaining in the fund after all claims are 
paid are to be returned to the District and used for the local 
share.

There is no written agreement between the District/JSCB and 
the Program Provider, regarding the custody and disposition 
of the self-insurance risk pool. The only documentation to 
support activity and balances remaining in the “loss account,” 
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through which payments to claimants and insurance providers 
have been processed, is a report that was generated from the 
Program Provider’s accounting system which listed payments 
made for insurance premiums and deductibles for claims-
to-date. The report provided by the Project Administrator (a 
District offi cial) also included a hand-written calculation of 
the balance in the loss account, initialed by an offi cial from 
the Program Provider. District offi cials had not determined 
how building aid will be affected if the risk pool is not fully 
expended and the residual balance is returned to the District. 
Finally, we question whether any appreciable amount of 
claims will be made against this reserve, given that all Phase 
1 work is substantially complete.  Therefore, these funds 
should immediately be returned to the District to be held for 
any potential claims, with the residual available for other 
project purposes or debt service.  Further, a written agreement 
should be executed to address the process by which such an 
account is established, used and closed out, if this method for 
addressing self-insurance is used in future phases.

• As indicated in the Master Construction Agreement, all funds 
received by the Program Provider pursuant to a requisition for 
payment from project funds shall be paid over by the Program 
Provider to the appropriate claimant not later than seven 
days after the funds are received by the Program Provider. 
Furthermore, the Program Provider shall furnish copies of 
relevant checks to the District, as evidence of payment by 
the Program Provider, no later than 15 business days after 
program funds are received. However, District offi cials do not 
receive copies of the relevant checks. 

Near the completion of our fi eldwork, we asked the Project 
Administrator if the Program Provider gave the District 
copies of cancelled checks drawn to its subcontractors.  He 
replied that copies of cancelled checks were not provided, but 
the Program Provider did furnish him with a check register, 
by project, on a quarterly basis. He informed us that this 
information is shared with the COO, and sometimes the Chief 
Financial Offi cer (CFO) if he requests it, but with no other 
District or JSCB offi cial. We subsequently asked the Program 
Provider about this report. The Program Provider indicated that 
project information was provided, upon request, to the COO 
and the Project Administrator. However, they also indicated 
that they provided the aforementioned check register to the 
Project Administrator not quarterly but only once, around the 
time that we made our inquiry to the Project Administrator. 
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This evidence certainly calls into question the veracity of the 
representations made by the Project Administrator. 

More importantly, without copies of the checks, we question 
how the District could ascertain if subcontractors are being paid 
on a timely basis. This is of particular importance considering 
that the District secured a $10 million faithful performance 
bond to protect the District in the event that a theft of project 
funds in the possession of the Program Provider would 
ever occur. Conceivably, the Program Provider could delay 
payments to subcontractors and be holding sums on deposit 
in excess of $10 million for a period of time. Without copies 
of the relevant checks, the District can not verify whether this 
is occurring. 

As of February 15, 2006, the Program Provider had been paid $154.9 
million from project funds. In addition, they submitted the fi nal Phase 
1 payment application for $1.4 million to the District but it has not 
yet been paid. When this is paid, the Program Provider will have been 
compensated $156.3 million for Phase 1. 

 

We determined that the Program Provider paid $119.3 million to sub-
contractors.  Based on other documentation provided to us by the 
Program Provider, we determined that they paid an additional $5.4 
million for insurance and $4.9 million for furniture, fi xtures and 
equipment, and related costs.  In total, we were able to substantiate 
$129.6 million in project expenses incurred by the Program 
Provider.

The Program Provider also presented us with a two-page schedule of 
costs totaling $23.8 million that we were told were not included in 
the payments to their subcontractors. The Program Provider refused 
to provide documentation to support a signifi cant amount of these 
costs. 

• One section listed 43 job titles — including Vice President, 
Intern, Project Manager, Engineer, Superintendent, Receptionist, 

Use of Phase 1
Funds by the
Program Provider

Recap of Payments to the Program Provider (In Millions $)
Program Provider Project Expenses, Supported $129.6
Program Provider Project Expenses, Unsupported $23.8
Overpayment of Program Funds by the District to the Program Provider $2.6
Unaccounted for Amount $0.3
                         Total Payments to the Program Provider for Phase I $156.3
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and Administrative Clerk — and a corresponding total amount 
of $11.9 million. The Program Provider indicated that these 
costs were incurred over a period of three years, from June 
2002 to June 2005, and included fringe benefi ts. Assuming that 
all 43 positions were assigned to Phase 1 projects and worked 
on a full-time basis over the entire three-year term, then the 
average annual cost-per-employee would be $91,943.  

• An additional $1.2 million was described as “contingency 
spent on construction,” and $1 million was identifi ed as jobsite  
equipment costs.  We were unable to verify the validity of 
either of these categories of expenditures.

• Another $2 million was spent on travel, postage, bond 
insurance, utilities, and permits. Again, we were unable to 
verify the validity of these expenditures.

• $7.7 million was spent for professional services and charitable 
contributions. Using a report prepared by the fi rm responsible 
for monitoring and reporting on compliance with the Program’s 
diversity requirement, we identifi ed approximately $3 million 
in professional services contracts that could support a portion 
of this amount. The report contains, among other things, a 
listing of professional services providers for Phase 1 along with 
their respective contract totals. We were able to match each of 
the applicable professional service providers from the report 
to their respective service category on the Program Provider’s 
list, thus allowing us to account for $3 million in professional 
service costs. However, we were unable to substantiate the 
validity of the remaining $4.7 million in costs claimed by 
the Program Provider, including the nature and amount of 
“charitable contributions.” Taxpayer moneys cannot be used 
for gifts or donations, so expenditures for donations cannot be 
charged as project costs.

Recap of Unsupported Payments to the Program Provider (In Millions $)
Program Provider Payroll and Fringe Benefi ts $11.9
Professional Services, Charitable Contributions $7.7
Travel, Postage, Bond Insurance, Utilities, Permits $2.0
Contingency Spent on Construction $1.2
Jobsite Equipment Costs $1.0

                                        Total $23.8

Finally, after considering both the payments to subcontractors 
and the above mentioned two-page schedule provided to us, 
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we are unable to account for $2.9 million in project funds. 
However, all but $300,000 may relate to money paid to the 
Program Provider by the District for project work that the 
Program Provider didn’t perform. 

One of the 11 projects included in the $173.5 million of Phase 1 
approved costs was a District-wide technology improvement project, 
which involved the installation of new telephone equipment at 87 
school buildings.  The contract for these services was signed and 
administered by the District, not the Program Provider.  Moreover, this 
project was aided by a $2.6 million telecommunications grant from the 
Federal government, which was paid in several installments directly 
to the telecommunications company that installed the equipment. 
The Federal grant supplanted the need to use project funds that were 
originally intended to fi nance the cost of this project.  This is further 
evidenced by the fact that SED offi cials excluded $2.6 million from 
the approved costs for the District-wide technology program because 
project fi nancing was not used for these improvements.  Therefore, 
that portion is not eligible for State aid, as only the net cost of the 
contract should be charged to the project. However, program funds 
were used to pay the Program Provider the “stipulated sum” contract 
of $173.5 million, which includes the amounts covered by the Federal 
funding.  Essentially, once the Federal grant was identifi ed as available 
to fund project costs, a credit of $2.6 million should have been applied 
to the total project costs on the payment applications submitted by 
the Program Provider.  This same credit process was used for other 
District direct funded payments, such as for the payment of project 
inspectors.

Thus, the $2.6 million was paid to the Program Provider even though 
this work was performed separate and apart from the balance of the 
Phase 1 projects and was administered by the District directly. When 
we brought this matter to the attention of the Program Provider, they 
acknowledged that they had been paid the $2.6 million. Recognizing 
that it was the District’s money, they created a “reserve” fund without 
the District’s permission.  The Program Provider also indicated that a 
portion of this “reserve” was used to fund $1.2 million6 in expenditures 
that were in excess of the amount agreed would be paid from project 
funds. Furthermore, we question how these program costs could have 
been charged to the “reserve,” because no evidence was provided to 
us to indicate how the “reserve” moneys were to be used or how 
the aforementioned $1.2 million in expenditures were to be funded. 
According to the Program Provider, the current balance in the “reserve” 
____________________
6 As indicated by the Program Provider, this amount consisted of $800,000 in 

furniture, fi xture, and equipment costs, and $400,000 in overtime costs incurred 
by District employees.
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was $1.4 million, and they claim they are waiting for direction from 
the District about what to do with the money. However, the Program 
Provider’s manner of accounting for such funds is irrelevant because 
they should have never received the funds in the fi rst place.  

When we brought this matter to the attention of the District’s CFO, he 
indicated he was not aware of this “reserve.” It was unclear whether 
the COO was aware of this reserve, as he had retired just previous 
to our having identifi ed this issue.  However, when we initially 
asked the Project Administrator about the reserve, he was unable to 
provide us with any data to support the balance of the “reserve” or 
expenditures charged to it. The fact that he admittedly does not request 
such supporting information from the Program Provider explains 
his inability to estimate the current balance of the “reserve” or even 
the types of transactions charged against it. He was also unable to 
provide us with an agreement regarding the custody or disposition 
of such funds. As a result, the Program Provider was holding $2.6 
million program in funds, and applied more than a million dollars to 
construction costs with no documentation that the CFO was aware of, 
or approved, this expenditure.

The District’s COO told us that if bids came in over the established 
cost estimate, the project’s contingency account could be used to 
cover the overage, or the scope of the project could be diminished 
to reduce costs. He further indicated that if the costs of a particular 
project exceed the budget (and cost allowance) and the contingency 
account is exhausted, the remainder of the cost would be paid by the 
Program Provider. Finally, he told us that funding could be reallocated 
within a particular project, but available funds in one project could 
not be used to fi nance cost overruns in another project, and assured us 
that any funds remaining in a particular project would be spent to do 
additional work in that building.  

However, an offi cial from the Program Provider indicated that they 
charged project costs “where they fi t” within the scope of the $173.5 
million contract sum for Phase 1.  Thus, the Program Provider’s 
handling of project costs is not in conformance with the District COO’s 
assertions, or SED requirements. District offi cials were unaware of 
this cost allocation because they did not monitor construction costs 
at each building. As a result, millions of dollars of District moneys 
may be required to pay costs in excess of SED’s maximum cost 
allowance. 

The Program Provider presented us with a schedule of costs by project. 
This information clearly indicates that costs that exceeded a project’s 
budget were reallocated to projects where funds were available. 
For example, the construction costs for School 67 incurred by all 

Project Accounting —
Cost Overruns
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of the Program Provider’s subcontractors exceeded the approved 
construction cost allowance by $1.7 million.  As a result, the Program 
Provider did not charge any insurance costs and only $25,000 of their 
construction management fees to the School 67 project. A similar 
situation was noted at School 66. Construction costs at that school 
incurred by all of the Program Provider’s subcontractors exceeded 
the approved construction cost allowance by $25,000. As a result, no 
insurance costs or construction management fees were charged to this 
project. The costs that should have been charged to these two projects 
were instead allocated among the other Phase 1 projects where 
funding remained rather than use the remaining funds for additional 
construction in those buildings. District offi cials were not aware that 
unused balances at some buildings were used to cover incidental costs 
of other buildings instead of being used for additional construction 
work.    

Most importantly, this accounting for project costs by the Program 
Provider will likely affect the amount of reimbursable expenditures 
that SED will allow. That determination will be made when the 
District fi les fi nal cost reports for each Phase 1 project with SED.  To 
the extent that SED will not allow costs to be allocated in the manner 
presently reported by the Program Provider, State aid to the District 
will be reduced below the level expected by the District to provide 
resources for debt service payments. We noted that in correspondence 
from SED to the District’s COO dated February 24, 2006, SED 
indicated that “the district must report project costs in such form as 
the Department [SED] requires for its review and approval of school 
construction projects. Failure to do so could jeopardize a project’s 
eligibility for State Aid…State building aid is paid based on the 
actual construction and incidental costs. Itemized costs, which refl ect 
actual construction and incidental costs, are required for each of the 
school projects in order to process fi nal cost reports and process the 
building aid; the district cannot rely on the fact that there is a fi xed 
price contract to satisfy the required submission of project-specifi c 
fi nal cost reports…you may not shift construction or incidental costs 
between projects to stay within individual project cost allowances…” 
District offi cials’ failure to monitor construction costs in accordance 
with SED guidance could cost the District millions of local taxpayer 
dollars. 

Using the schedule of costs prepared by the Program Provider and 
payment applications submitted by subcontractors, we estimate that 
for six of the 11 Phase 1 projects, actual construction costs exceeded 
the SED-approved construction cost allowances by $8.7 million. The 
Program Provider allocated these costs overruns to the remaining 
fi ve projects whose construction cost allowances had not yet been 
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exhausted. As a result, when fi nal cost reports are fi led with SED, it 
will likely disallow $8.7 million in Phase 1 costs that were not charged 
in compliance with SED’s requirements.  If this happens, building aid 
would be reduced by about $14.3 million7 and the District would need 
to identify other resources to fund debt service costs as they become 
due. These amounts will likely be even higher if the incidental costs 
not disclosed to us are taken into consideration.

Due to the lack of information, the District’s Finance Department 
was unable to account for program costs on an individual building 
or project basis and was, therefore, unable to prepare any useful 
budgetary performance data. If the Project Administrator provided 
them with the check register, assuming of course that it were requested 
and received on a routine basis, the Finance Department may have 
been able to compile some of the necessary budgetary information, 
which would then be distributed to District offi cials and the JSCB 
for their review and potential follow-up. As discussed earlier in the 
report, as a result of not monitoring costs, the District may not be 
reimbursed millions of dollars for construction costs that exceeded 
the maximum cost allowances on some of the schools in Phase 1.

The defi ciencies identifi ed in this report are attributable to a number 
of factors. Key District offi cials stated to us, on numerous occasions, 
that the construction program will not cost the District any money, 
because SED will fund 94 percent of the cost, while the balance 
(i.e., “the local share”) is to be provided by interest earnings on the 
borrowing used to fi nance the entire project, as well as savings from 
an energy performance contract funded in part through Phase 1. 
Additionally, Program Provider personnel stated that they “assumed 
the risk” for providing all of the project work identifi ed in the plans 
and specifi cations approved by SED and included as part of the 
Master Construction Agreement.  Neither of these statements exempt, 
or in any way diminish, the District’s responsibility to establish 
and implement appropriate management controls to ensure that the 
District’s, and the State’s, best interests are adequately safeguarded.  
Furthermore, we note that the scope of the work to be performed is 
subject to alteration. 

We found that District offi cials have not developed a system to share 
information vital to the proper management of the project. We also 
question the extent to which adequate information was available 
and used by District personnel to monitor project activity.  Because 
our requests for information were never immediately satisfi ed, we 
concluded that the information we requested had to fi rst be obtained 
from the Program Provider because it was not in the possession of 
District personnel. 
____________________
 7 94 percent of  the disallowed principal and interest costs



24                OFFICE OF THE NEW YORK STATE COMPTROLLER24

Professional Services — As described in the Master Construction 
Agreement, the requisitions prepared and submitted for payment by 
the Program Provider to the District must be certifi ed by the AOR 
for the project. By certifying the requisition, the AOR is representing 
that the project work has progressed to the point indicated and that, 
to the best of the AOR’s knowledge, the quality of the project work is 
in accordance with the contract documents. The AOR’s certifi cation 
further constitutes a representation that the Program Provider is 
entitled to payment in the amount certifi ed. However, the AOR can 
withhold its certifi cation to the extent reasonably necessary to protect 
the District from loss for which the Program Provider is responsible. 
We note that of the 11 AORs who worked on Phase 1 projects, eight 
did not appear to ever challenge the amounts being requisitioned by 
the Program Provider on their periodic payment applications to the 
District.  Three of the AORs had reservations about certifying the 
Program Provider’s schedule of costs, because these costs did not 
refl ect the actual bids submitted by the contractors.  Additionally, 
they were unaware of what was included in line items labeled 
“general requirements.”  Recognizing that all the AORs would have 
been similarly denied access to such information, as were we, it is 
questionable how they were in a position to certify the appropriateness 
of the payment applications.

The District initially contracted directly with Phase 1 project AORs, 
but these contracts were eventually assigned to the Program Provider, 
presumably to limit the District’s fi nancial exposure in the event 
of errors and omissions by the AORs. As a result, the AORs are 
compensated directly by the Program Provider. This arrangement 
creates a confl ict because the AOR is now required to certify a 
requisition submitted by the Program Provider, which in turn will be 
compensating the AOR for its services. Thus, it impairs their ability to 
objectively consider and render an unbiased judgment of the facts on 
behalf of the JSCB or the District, whose interests such professionals 
are responsible to protect. 
 
Other professional service providers, such as a cost consultant and 
the attorney for the JSCB, are also paid directly by the Program 
Provider.

Energy Performance Contract — One of the 11 projects included 
in Phase 1 is known as the “energy performance project.” A $9.9 
million contract was entered into in 2003 for energy performance 
enhancements at 23 schools in the District. Items installed by the 
vendor included fl uorescent lighting retrofi ts, automatic pool covers, 
and the replacement of various motors with more effi cient models. 

Lack of Independence
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The contract guaranteed that the District would realize $10 million in 
energy savings over the following 18 years8 as a result of the energy 
conservation measures implemented by the vendor.

The District is required to take certain actions to achieve the guaranteed 
savings identifi ed in the contract. For example, the contract indicates 
that the District will realize savings of approximately $14,000 per 
year only if it uses the new fully automated pool covers that were 
installed under the contract. However, if the District does not take 
all of the required actions (such as using the pool covers), it will not 
achieve $537,500 in annual guaranteed savings. The amount of such 
shortfall will therefore increase the District’s local share obligation to 
an amount greater than originally anticipated. 

In addition, while the contract terms indicate that the energy savings 
could be more than the guaranteed amount of $10 million, District 
offi cials failed to provide us with any evidence to demonstrate what 
the additional savings could be. Therefore, we question whether the 
energy savings realized will be greater than the aggregate costs the 
District will incur for the project, which consists of the cost of the 
contract ($9.9 million) and interest costs on the fi nancing used to fund 
such contract ($7.5 million). 

We note that the same company that the District contracted with for 
the energy performance contract will analyze annual energy costs and 
provide a written report, for an additional sum of $390,000 over the 
next 20 years.  This report is expected to show the level of annual 
savings from their work. We are skeptical whether the District has the 
technical ability to verify and challenge the savings reported by the 
vendor and question the independence of having the vendor quantify 
the value of its own performance.

2. The District should withhold retainage from amounts being 
requisitioned by the Program Provider in accordance with 
provisions in the Master Construction Agreement.

3. The Program Provider should be required to provide regular 
comparisons of the approved construction cost estimates with 
actual project costs to the JSCB and District offi cials on a monthly 
basis.

____________________

Recommendations

8 Total guaranteed savings of $10 million includes $267,000 in savings during the 
installation period, which has been defi ned by the contractor as the period December 
2003 through June 2005, a $123,000 NYSERDA rebate, and an average annual 
savings of $537,500 for 18 years.
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4. The District should direct the Program Provider to return the 
$2.1 million in the insurance risk pool. Further, if this method 
for addressing self-insurance is used in future phases, a written 
agreement should be executed to address the process by which 
such an account is established, used and closed out. 

5. District offi cials should obtain copies of the cancelled checks 
from the Program Provider to determine if subcontractors are 
being paid on a timely basis, and to determine if the $10 million 
faithful performance bond is adequate.

6. The District should direct the Program Provider to return $2.6 
million in program funds to the District, and not allow the 
Program Provider to include amounts representing “charitable 
contributions” as project costs. 

7. The District should account for Phase 1 project costs and 
ultimately report them to SED in conformance with Education 
Law and established building aid guidelines.

8. Vital fi nancial information, such as payments made by the Program 
Provider to its subcontractors and budgetary performance data, 
should be obtained and distributed among various District offi cials 
in the Plant and Finance Departments, as well as to members of 
the JSCB and the Board of Education.

9. Professional service providers that are employed to protect the 
interests of the JSCB and the District — such as the AORs, cost 
consultant and the attorney for the JSCB — should be contracted 
with and paid directly by the District, not the Program Provider. 
The Program Provider and the District should agree on a budget 
for these services and the JSCB should assume control of these 
professional service providers. 

10. The JSCB and the District should reexamine the cost-effectiveness 
of the energy performance contract, especially in light of the 
reliance on produced savings to provide funding for the local 
share of this project. In addition, they should consider having an 
independent third party perform the annual analysis of energy 
savings.
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APPENDIX A

RESPONSE FROM DISTRICT OFFICIALS

The District offi cials’ response to this audit can be found on the following pages.
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APPENDIX B

OSC RESPONSE TO THE BUFFALO CITY SCHOOL 
DISTRICT COMMENTS

Note 1

District offi cials should obtain documentation from LPC to verify that LPC actually has performance 
bonds from all of its subcontractors if they plan to rely on those performance bonds and only hold 
retainage of 5 percent instead of 10 percent.
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APPENDIX C

AUDIT METHODOLOGY AND STANDARDS 

To accomplish our objectives, we interviewed various offi cials from the District and Program Provider 
to obtain an understanding of management controls being used by the District/JSCB to adequately 
monitor Phase 1 program activities. We also reviewed pertinent legislation, written agreements such 
as the PPDS and Master Construction Agreement, and various sources of fi nancial data obtained from 
the District and the Program Provider. 

We identifi ed sources of project funding from information that was provided by the District’s Finance 
Department. The Project Administrator provided payment requisitions and relevant bank statements 
that showed the distribution of project funds to various parties, including the District and the Program 
Provider. 

Because District offi cials were unable to substantiate how project funds were ultimately used, we 
requested a signifi cant amount of information directly from the Program Provider. We were provided 
with support for certain project costs which excluded the types of information that they deemed to 
be proprietary in nature, including their own costs to act as Program Provider. The data that we used 
to identify how project funds were spent included payment applications submitted to the Program 
Provider by their subcontractors, and accounts payable registers. The Program Provider also granted us 
access to an assortment of project documentation including contracts, bid documents, change orders, 
and project plans and specifi cations. 

To determine if the construction work was completed in accordance with SED-approved plans 
and specifi cations, as well as to substantiate the quality of such work, we retained the services of 
independent consultants. They reviewed SED-approved plans and specifi cations, visited and observed 
the construction completed at four schools from Phase 1, and interviewed the AORs involved with the 
construction at those schools. We accompanied them to their meetings at the schools and the AORs’ 
offi ces.  The results of their work are discussed in the section of this report entitled “Scope and Quality 
of Construction.”

We conducted our audit in accordance with generally accepted government auditing standards 
(GAGAS). Such standards require that we plan and conduct our audit to adequately assess those 
District operations within our audit scope. Further, those standards require that we understand the  
District’s management controls and those laws, rules and regulations that are relevant to the District’s 
operations included in our scope. An audit includes examining, on a test basis, evidence to support 
transactions recorded in accounting and operating records and applying such other auditing procedures, 
as we consider necessary in the circumstances. We believe that our audit provides a reasonable basis 
for the fi ndings, conclusions and recommendations contained in this report.
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APPENDIX D

HOW TO OBTAIN ADDITIONAL COPIES OF THE REPORT

To obtain copies of this report, write or visit our web page: 

Offi ce of the State Comptroller
Public Information Offi ce
110 State Street, 15th Floor
Albany, New York  12236
(518) 474-4015
http://www.osc.state.ny.us/localgov/
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