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Mr. Bernard P. Pierorazio, Superintendent
And Members of the Board of Education
Yonkers Public School

One Larkin Center

Yonkers, NY 10701

Mr. Philip Amicone, Mayor and Chairman, Board of Directors
Yonkers Industrial Development Agency

And Members of the Yonkers City Council

City Hall, 40 South Broadway

Yonkers, NY 10701

Report Number: 2006 M-57

Dear Messrs. Pierorazio and Amicone, Members of the Yonkers Board of Education and
Yonkers City Council:

One of the Office of the State Comptroller’s primary objectives is to identify areas where local
governments and school districts can improve their operations and provide guidance and services
that will assist local officials in making those improvements. Our goals are to develop and
promote short-term and long-term strategies to enable and encourage local government and
school district officials to reduce costs, improve service delivery and to account for and protect
their entity’s assets.

In accordance with these goals, we conducted an audit of the $669,455 payment the Yonkers
Public School District (District) made to the Yonkers Industrial Development Agency (YIDA) in
August 2002 to determine whether the payment was appropriate and adequately supported.

This report of examination letter contains our findings and recommendations. We discussed the
findings and recommendations with appropriate officials and considered their comments in
preparing this report. The official response is attached to this report in Appendix A. Officials
generally disagreed with our findings and recommendations. Our comments to the response can
be found in Appendix B.



Background, Scope and Methodology

In 2001, the District identified a need for a new headquarters and a public library. While the
City of Yonkers (City) is responsible for determining the total level of funding for educational
expenditures, a Board of Education (Board) appointed by the Mayor administers the District.
The District is a separate public entity with its own budget and administration. It has no taxing
power and relies solely on the City Council for appropriations. In accordance with State
Education Law, District funds are held and disbursed by the City’s Director of Finance at the
District's direction.

The YIDA is a public benefit corporation established to promote and support the development of
commerce in the City to encourage new employment and economic progress. The Board of
Directors of YIDA consists of the Mayor of the City of Yonkers, who serves as the Chairperson,
and other members appointed by the Mayor.

As part of the City’s plan to construct a new District headquarters and public library in
downtown Yonkers, the City allotted $2 million of a 1997 bond issuance to acquire properties
from the Port Authority and for architectural and engineering costs related to developing the
acquired properties. The City also allotted $1.5 million of a 1999 bond issuance for planning,
construction and acquisition of additional land for the library. After issuing the bonds, the City
purchased 38 and 46 Wells Ave, 63 and 65 Dock Street and 8 River Street from the Port
Authority and later transferred the property to the YIDA to complete the construction of the new
District headquarters and public library. These properties, collectively, became known as One
Larkin Center.

In October 2001, the City paid the YIDA $669,455 for certain costs outside the project’s
contracted costs. In October 2002, the District also paid the YIDA $669,455 for the same costs.
At the same time, the YIDA paid a nearly identical $670,000 to Yonkers Baseball Development,
Inc. (YBD), a for-profit corporation organized by YIDA for the purpose of developing a baseball
stadium in Yonkers®.

The nature and timing of these various transactions, and that they were all for essentially the
same amount, raised public concerns and have been the subject of investigations by the
Westchester County District Attorney and the City of Yonkers Inspector General. The State
Comptroller was also requested to investigate the propriety of these transactions.

As part of our audit, we interviewed key District, YIDA and City officials, as well as key
officials from Community Development Property Inc. (CDP), the not-for-profit corporation that
was the developer of the project. We also reviewed relevant reports and opinions from the
Yonkers Inspector General and the City’s CPA firm involving the payments. In addition, we
reviewed pertinent documents including accounting records, Board resolutions, lease
agreements, purchase/sale agreements, the construction contract for the project, and bond
prospectuses for the period August 15, 1997 to February 1, 2006.

! Court papers, dated October 2003, prepared by YIDA’s “transaction counsel,” state that not only is YBD a for
profit corporation, but that YIDA owns all of YBD’s stock.



We conducted our audit in accordance with Generally Accepted Government Auditing
Standards. Such standards require that we plan and conduct our audit to assess adequately the
operations within our audit scope. Further, these standards require that we understand
management controls and compliance with laws, rules and regulations that are relevant to the
operations included in our scope. An audit includes examining, on a test basis, evidence that
supports the transactions recorded in the accounting and operating records and applying such
other auditing procedures, as we consider necessary in the circumstances. We believe that our
audit provides a reasonable basis for our findings, conclusions and recommendations contained
in this report.

Audit Results

The circumstances surrounding this series of payments made by the District and City to the
YIDA, and ultimately the loan for essentially the same amount by YIDA to YBD, raise serious
concerns about the propriety of these transactions. Misleading and unjustified invoices were
created to generate the first payment. There is no evidence that the letters/invoices that CDP
submitted to YIDA, and that YIDA submitted to the City requesting payment were for legitimate
expenses.

The bond funds that were used to make the first payment were used in violation of State law and
while the funds have been repaid to the City, we were not provided with documentation that the
funds were returned to the debt service account. Properly executed and duly authorized change
orders were not provided to us to support the amount the District eventually paid YIDA. The
School Board never approved the significant change orders that are supposedly the basis for
these payments.

If in fact YIDA was using the second, duplicate billing, to correct the earlier inappropriate
payment from the City’s bond funds, then the YIDA should have simply had the District
authorize the City to transfer the money from the District’s account to the City’s account.
Payment should never have been made to the YIDA. In our opinion, the August 2002 YIDA bill
to the District represented an intentional attempt to use District funds to provide YIDA with
resources to make an inappropriate loan to YBD.

Finally, our review found that the YIDA had no authority to establish the YBD, nor did the
YIDA have implied authority to do so. In addition, the loan to YBD was not in compliance with
the General Municipal Law. In this instance, the YIDA had no authority to loan or give public
funds to YBD. In limited cases where loans are allowed, certain procedures must be followed,
which YIDA did not do.

October 2001 Payment - Improper Use of Bond Proceeds

In a Resolution dated January 5, 2001, the Board approved the construction of a new
headquarters and a public library. Subsequently, the YIDA obtained from the City the properties
that would comprise One Larkin Center, and on February 1, 2001, the YIDA entered into
agreements with the CDP to complete the project. The CDP, in turn, entered into a construction



contract with Whiting-Turner Contracting Co. (WTC) for a “guaranteed maximum price” of
$43.89 million.

The YIDA issued approximately $53 million in bonds to cover the cost of the project. This
amount covered both the cost of the construction project, various bond issuance costs, a reserve
for the first year of interest on the debt and various other incidental costs.

On August 20, 2001, six months after the project started, WTC wrote to the CDP and requested
the urgent approval of a $526,173 change order for added partitions in the building. The
contractor noted that if the CDP did not proceed with the change order the architect would have
to redesign the building’s interior and ultimately delay the project. On September 26, 2001, the
contractor requested funding for another $540,000 change order for installation of a telephone-
data service system. The two change orders totaled $1.06 million, $396,719 of which the CDP
would eventually claim to have found other project savings to offset, leaving a balance of
$669,454.68.

We found that neither the Board’s Bylaws nor its policies include dollar thresholds and
authorization limits for District officers to approve expenditures. We reviewed Board minutes
and found the Board had not discussed or approved the $1.06 million change orders stemming
from the construction of the Board headquarters. This was unusual because Board minutes for
the period January 2001 through December 2005, show that the Board routinely approved
District contracts and change orders that were less than $10,000. However, there was no
documentation showing that the Board discussed and approved the change orders. The change
orders provided to us contained no signatures or approvals by the Board or District officials
indicating that they agreed with the changes and the associated costs. Therefore, these change
orders were not properly executed and duly authorized. In addition, YIDA did not bill the
District for these costs in the Fall of 2001.2 According to the Yonkers Inspector General report
issued on December 15, 2005, an interim source of funding was needed to finance the extra costs
of the change orders until proceeds from bonds that were to be issued in 2002 became available.
Therefore, YIDA asked the City if there were any City funds available. The City identified

2 The YIDA had no right to bill the District for anything because there was no contract between the YIDA and the
District. The school district’s financial obligations were to CDP pursuant to the terms of the Sublease Agreement
between CDP and the School District (SbLA). However, under the SbLA, CDP had no right to bill the school
district for the change orders. Rather, CDP was required to complete the “Facility” and “Premises” at its “sole cost
and expense” (SbLA 84.02[a]). The School District had the right to make “reasonable suggestions” to the “Plans
and Specifications” by written change order (SbLA 84.06[a]), and CDP was authorized, but not required, to accept
changes suggested by the School District, “subject in all events to the terms of the Financing Lease” (SbLA
84.06[b]). CDP also had the right to make “reasonable changes” in the “Plans and Specifications,” subject in certain
instances to the School District’s written approval (id.). CDP, however, was also expressly prohibited from
accepting or making any such changes when, among other circumstances, “the change order increases the aggregate
costs of completing the facility ... in excess of amounts available to [CDP] ...” (SbLA 84.06[b][i]).

There is nothing in either the FLA or SbLA which authorized or required the District to pay for change orders. This
is because the FLA, in effect, required CDP to complete the “Project” from YIDA bond proceeds, and the SbLa
prohibited CDP from making any changes that would increase the cost of the project in excess of the YIDA bond
proceeds available to CDP to complete the project. Therefore, the CDP had no express contractual right to bill the
District for the change orders.



approximately $700,000 in unexpended monies from its 1997 and 1999 Bond Issuances.
However, these bonds were issued pursuant to ordinances adopted by the City Council for the
specific purpose of financing the acquisition of real property that would become part of the
project, and for architectural and planning costs relating to planning construction of the project.
Pursuant to Section 165.00 of the Local Finance Law, bond proceeds may only be used for the
purpose for which the bonds were issued or to pay the principal and interest on the bonds.
Therefore, the unexpended bond proceeds legally could not be used to pay for the change orders
requested by the WTC.

As suggested in the Inspector General’s report, because the City’s unexpended bond proceeds
could not be used to pay for the change orders relating to the additional partitions and a
telephone-data service system, by letter/invoice dated September 25, 2001, the CDP asked the
YIDA to reimburse it for certain other expenses. The expenses for which CDP sought
reimbursement were $529,090.00 for “previously completed planning, design and engineering
work” and $140,364.68 for “land acquisition and relocation costs associated with the new
Yonkers Library and Board of Education Building located at 20 River Street,” for a total of
$669,454.68, the precise amount of the net cost of the change orders which could not be funded
from the City’s unexpended bond proceeds. The CDP also indicated that it had previously
funded these expenses from the YIDA bond proceeds and requested reimbursement from “grant
funding for these items.”

YIDA then sent the City a letter/invoice dated September 27, 2001 requesting payment of
$669,454.68 for “completed design work & acquisition costs” at the Board of Education
Building. On October 2, 2001 YIDA wired the $669,454.68 into the project account for CDP’s
use. The City sent a $669,454.68 check dated October 19, 2001 to the YIDA, using funds from
the unspent bond proceeds from the City’s 1997 and 1999 Bond Issuances to make the payment.
CDP then claimed to have found $396,718.92 in savings in other aspects of the project to offset
the remaining balance of the change orders. It seems extremely coincidental that CDP found
enough savings to reduce the overall additional cost to an amount that approximately equaled the
actual amount the City had available in unexpended bond funds.

There is no evidence that the letters/invoices that CDP submitted to YIDA, and that YIDA
submitted to the City requesting payment were for legitimate and actual expenses. Neither
YIDA nor the District provided information to show that there were any additional acquisition
and design costs for which either the YIDA or CDP was entitled to reimbursement. Instead, it
appears that the letters/invoices were created to meet the purposes listed in the 1997 and 1999
bond ordinances, so as to create the appearance of compliance with section 165.00 of the Local
Finance Law. Therefore, the City violated section 165.00 in making this payment to the YIDA
from the 1997 and 1999 bond issues.

August 2002 Payment — A Duplicate Payment

In June, 2002, the City issued a $5 million bond to cover costs related to the project. With these
funds now available, the YIDA submitted an invoice for $1.06 million dated August 5, 2002, to
the District for the two change orders. One change order in the amount of $540,000 was for the
telephone-data system. The second change order for $526,173 was for partitions. The total cost



of the change orders was split with $396,718.32 payable by the District to CDP and $669,454.68
payable to the YIDA.

On August 26, 2002, the District authorized payment of $669,454.68 to YIDA ($526,173 for
partitions and $143,281 for the telephone data system) from the 2002 bond fund. (Subsequently,
CDP notified the District that it had identified cost savings in other aspects of the project and no
longer required payment of the $396,718.) To ensure accountability and transparency to the
public, all payments in excess of set dollar amounts should be authorized by the Board at public
meetings. Instead, a Board Resolution dated January 1, 2001 authorized the former District
Superintendent to transact “any business necessary” for the construction of the District
headquarters. And in fact, the August 26, payment was authorized by the District Deputy
Superintendent and Director of Finance without the Board’s involvement.

Also, although the invoice refers to two change orders, District officials were unable to provide
us copies of properly executed and duly authorized change orders for our examination. This is
important since the construction contract between CDP and WTC provided for a “guaranteed
maximum price” of $43.89 million. The Financing Lease Agreement (FLA) between the YIDA
and CDP, in effect, required CDP to complete the project for an amount not to exceed the YIDA
bond proceeds in the “project fund,” with CDP responsible for any overage. Under the project
documents there was no option for the District to pay to YIDA or CDP a portion of the project
cost; the District’s only obligation was to pay CDP the rent required by the Sublease Agreement
between the District and CDP.

Our review of the construction contract found that the cost of, or at least a part of the cost of, the
telephone data system and partitions was already included in the construction contract.® The
sublease agreement between the CDP and the District stipulates that the completion of the
project is the responsibility of the CDP and shall be at CDP’s sole cost and expense. Without
properly executed and duly authorized change orders there is no way to determine whether the
Board agreed that these were true additional costs outside the existing contract or whether they
should have been paid for by CDP.

Even though the letters/invoices submitted for payment by CDP and YIDA in 2001 were
ostensibly for different costs, YIDA had already clearly received payment from the City on
October 19, 2001 for the additional costs of the telephone-data system and partitions. Therefore,
when the District was billed on August 5, 2002, YIDA was billing for the same expenses a

® The change orders were initiated by the contractor, not the school district. Because the Financing Lease
Agreement between the YIDA and CDP (FLA) contemplated the contractor completing the project in accordance
with the “Plans and Specifications” (FLA 2.1[d]), the most likely reason for the contractor to have requested the
change orders was because the contractor discovered some problem with the “Plans and Specifications.”

Moreover, the partition change order was needed “to avoid redesigning the building’s interior.” The change order
for the “installation of a telephone-data service system” was needed even though the Offering Statement for the IDA
bonds, stated that the “[t]he facility will be provided with state-of-the-art telecommunications capabilities with a
fiber backbone and CAT-5 drops throughout the building” (OS p. 32). These facts suggest that the need for the
change orders arose from inadequacies in the “Plans and Specifications” for the project, rather than from items
outside the scope of the “Project” that were added by the District.



second time. There is no evidence in the record that the District or City were aware of this
double billing, and no evidence that YIDA was intending to rectify the situation. If in fact YIDA
was using the second, duplicate billing, to correct the earlier inappropriate payment from the
City’s bond funds, then the YIDA should have simply had the District authorize the City to
transfer the money from the District’s account to the City’s account. Payment should never have
been made to the YIDA. Given the misleading letter/invoice the YIDA submitted to the City in
September 2001, we can only conclude that the YIDA was attempting to inappropriately obtain
additional funds.

It was only after the public questioned the August 26, 2002 District payment to the YIDA that
the YIDA admitted to the duplicate billing. The funds were eventually returned to the City on
March 24, 2003. During the time that the YIDA had inappropriate use of the City’s money, the
City lost interest that could have been earned if the money had not been taken out of the bond
fund. For the period of time the YIDA held the City’s money October 1, 2001 to March 24,
2003 (18 months) the City lost $31,383 in interest (using a three percent interest rate
compounded annually for 1.5 years).

In addition, City officials claimed that the money was returned to the debt service account.
However, City officials did not provide us with any documentation indicating that the $669,455
was actually deposited to that account.

Inappropriate Loan to YBD

According to the minutes of the YIDA’s August 27, 2002 meeting, the Executive Director of
YIDA mentioned that YIDA would receive $670,000 from the District. During the same
meeting the YIDA Board approved a $670,000 loan to Yonkers Baseball Development, Inc. Our
review of this transaction indicated that the loan was not in compliance with the General
Municipal Law.

First, the YIDA had no authority to establish the YBD. An IDA has only those powers expressly
conferred upon it by the Legislature. There is no express statutory authority for the YIDA to
establish a wholly owned for-profit corporation. Nor does the YIDA have implied authority to
do so.

The powers and duties of IDAs are set forth in article 18-A of the General Municipal Law.
Unlike the enabling legislation for a number of other public benefit corporations, there is no
express authority in article 18-A for an IDA to create, or cause the creation of, a for-profit
corporate entity. Moreover, the Business Corporation Law provides that only “natural persons”
may act as incorporators of for-profit corporations formed under that law, and there is nothing in
the Business Corporation Law which specifically authorizes an IDA to cause the incorporation of
a for-profit corporation. Therefore, there is no express authority for an IDA to create a for-profit
corporation.

As to implied authority, the YIDA’s express power pursuant to section 858(3) of the General
Municipal Law, to acquire “personal property,” does not include the power to use its own funds
to acquire stock in a for-profit corporation because stock ownership is an investment and the



YIDA, in effect, is prohibited from investing its own funds in stock.* Moreover, the YIDA’s
express power °to do all things “necessary or convenient” to carry out its purposes and exercise
its express powers, does not provide implied authority for the YIDA to establish a for-profit
corporation. The enabling legislation of a number of other public benefit corporations includes
similar language plus express authority either to form or carry out their functions through
corporate subsidiaries. Therefore, the YIDA’s “necessary or convenient” clause is insufficient to
provide it with the authority to establish a for-profit corporation such as YBD.

Avrticle 18-A of the General Municipal Law also authorizes industrial development agencies to
provide “financial assistance” for certain types of projects. For this purpose, section 854(14) of
the General Municipal Law defines “financial assistance” as “the proceeds of bonds issued by an
agency, straight leases, or exemptions from taxation ...” The definition, however, does not
include loans from funds for an industrial development agency’s own use. Nor are we aware of
any other provision of law which authorizes an agency to make loans from its own funds.
Therefore, the YIDA lacked authority to make the $670,000 loan to YBD.

Even if the loan to YBD is viewed as “financial assistance,” within the meaning of article 18-A,
section 859-a of the General Municipal Law establishes certain prerequisites prior to providing
any financial assistance of more than $100,000 to any project. An IDA must comply with the
following prerequisites:

e The IDA must adopt a resolution describing the project and the proposed financial
assistance,

e Hold a public hearing with respect to the project and the proposed financial assistance,

e Give at least 30 days published notice of the public hearing.

We found no documentation indicating that the YIDA complied with these requirements.

We also received a letter dated December 9, 2005 from an attorney for YIDA. Although the
letter does not directly address the payment to the YBD, it suggests, in a different context, that
the payment made to the YBD was in compliance with the General Municipal Law because it
was not “financial assistance.” The letter also suggests, again in a different context, that the
payment was not a loan, but instead “Capitalization payments which are the equivalent of equity
holdings which constitute personal property”, and that the YIDA is authorized to do so. The
December 9™ letter further suggests that this type of payment will be accounted for as
“Investments in Economic Development Entities.”

There are two problems with characterizing the payment to YBD as an investment. First, the
note/agreement between the YIDA and the YBD clearly states it is a “loan”. The “loan” with
YBD was dated November 1, 2002 and was due on November 1, 2003. (According to the
YIDA’s Executive Director, YIDA has not received any payments towards the loan as of
December, 2005.) Secondly, if the “loan” was mischaracterized and is properly characterized as
an investment in the YBD, we note that section 858-a(3) of the General Municipal Law requires
funds for an industrial development agency’s own use and account to be invested in accordance

* see General Municipal Law §§11, 853-a[3]
> section 858[17]



with section 11 of the General Municipal Law. In general, section 11 authorizes investments
only in certain time deposit accounts and certificates of deposit, certain federal, State and local
obligations, and certain obligations guaranteed by the federal government. Section 11, however,
does not authorize investments in stock or other instruments in the nature of equity holdings.
Moreover, because section 11 implements the constitutional ban on municipal ownership of
stocks and bonds of private corporations,® it must be read, in effect, as prohibiting the YIDA’s
“investment” in YBD. Therefore, even if the YIDA now considers the loan it made YBD as an
investment, it is still not in compliance with the General Municipal Law.

Furthermore, the YIDA audited financial statements for the years 2002 and 2003 listed the
payment as a loan. The audited 2004 financial statement includes a note which states that YBD
was “Funded by an equity contribution of $670,000.” However, the note does not indicate that
the loan was reclassified or the effects the change had on the financial statements.

Recommendations:

1. The Board should develop and include in its Bylaws a policy delineating dollar
thresholds and authorization limits for District officers to approve expenditures.

2. The Board should review and authorize expenditures in excess of set dollar amounts at
public meetings.

3. The Board should review and approve all change orders exceeding predetermined dollar
amounts.

4. City officials should calculate and collect lost interest for the moneys advanced to the
YIDA.

5. City officials should investigate what happened to the YIDA’s repayment and ensure that
unused bond proceeds are used solely for the payment of the principal and interest on the
bonds.

6. The YIDA should recover its loan from the YBD, with applicable interest.

7. The YIDA should discontinue entering into financial transactions that violate governing
statutes.

The School Board, City and YIDA officials have the responsibility to initiate corrective action.
Pursuant to Section 35 of the General Municipal Law, the Board and the City should prepare a
plan of action that addresses the recommendations in this report and forward the plan to our
office within 90 days. We encourage the District and the City to make this plan available for
public review in the District and city clerk’s offices. See the attached document for additional
information on filing a corrective action plan. Our Office is available to assist you upon request.

®see NY Const. art VIII, section 1



If you have any questions about this report, please contact our Albany Regional Office at (518)
438-0093.

Sincerely,

Sp #

Steven J. Hancox
Assistant Comptroller
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APPENDIX A
RESPONSE FROM OFFICIALS

The Officials’ response to this audit can be found on the following pages.
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LrsA MRiyal
CHIEFOF STARY

VWILLIAM T. REGAN
DERTTY MAYOR

OFFICE OF THE MAYOR
PHILIP A. AMICONE
MAYOR

Tune 8, 2006

Mr. Steven J. Haneox

Asggistant Comptroller

Divisions of Local Governriient Services
angd Bsonormin Development

Office of the State Comptrolier

110 Stwie Bireet

Albany, New York 12236

RE: Draft Report Nutber: 2006M-57 (the “Report™).

Digar Sir »

This letter is writlen to yau on behalf of the follawing individuals and entities
mentioned i the Repori: the Superintendent and members of the Yonkers Board of
Eéucation (the “BOE™); the Mayor of the City of Yorkets (the *City'™); the members of
the Board of Directors of the Yonlers Industrial Development Agency (“YIDA™); and
Commnonnity Drevelopment Propertics, Yonkers, Ine. (*CDP™), This lettar is signed by the
Mayor of the City, by the President of CDP, which was the owner of the One Larkin
Cepter Project (the “Project™), the subject t'ﬁf the Report, and by the approprimte
individusls on behaif of the BOE and YIDA |

- We thank you for giviog us the opportagity to review the Report in draft form, See
prior to its refease to the public. Our roview of the Report discloses that it is predicated Nota 1
on & fundamenial misunderstanding of the siructure of the Project, 'We believe thar, as a Page 17

result of this mismderstanding, the conclusions reached znd the recomrmendstions made
are Tundamenially ncorrect.

The Project consisted of the reconstruction by CDIP of & long-abandoned former

Otis Blevator factory. Portions of the reconstrueted buflding were fhereafer true- lemted See
by CDP, the sole ewmer of the Praject. 1 the BOE 28 an adoinisttation building for the Note 2
BOE and 10 the Yonkers Public Library as its central Ybrary, A direct benefit of the Page 17

Project is the refavenstion of the Yonkers waterfront the start of which depended on the
success of this project,

CITYHALL  YONKERS. NY 10701 TEL.D14377.6300  FaX 9143775048
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The basic misunderstanding of the Project which runs throughout the Report is the
erroneots motion thst the Project was reconstructed, fnsnoed and owned by the BOE and
the City. That is incorrect. The Project was undertaken solely by CIP, a noaproint
sorporation. CDP leasad the polluted land and tha abandoned avd contaminated factory
for 45 years from YIDA for a single up-front peyment of §1,522,000. (YIDA, aathe
ground owner and Jessor, spent the bulk of that Jease payment fo discharge its logal
obligation to remediate the pollution and contamination i the leased propetty.)

CDP financed the cost of acquiring the leayehold and the cost of reconsimieting
the factory by having YIDA issue tas-exerpt bonds in February 2001 (the < CDP
Bonds™). The CDP Bonds were non-recowse 0 YIDA, which was acting solely as a
condusit issuer. The Project was owned and operated by CDP, the only entity at risk for
pavment of interest and prineipal on the CDP Bonds. The BOE and the Library were
merely ienants in CDP's Project under spproxinately 32-year leases. Exhibit A attached
hereto conteins excerpts from pages 1-3 sud 31-2 of the Official Statement pursuant 1o
which the Ronds were sold, explaining the Projert. Those excerpts make it clear that
CDP was the owner of the Project and that the BOE and Library wete merely tenaats
under rue leases.

In order to reconsttust the factory, CDP entered iato o guararteed-moanimum, price
contract {the “Recopstruction Contract”) with Whiting Tuner Contracting Co. (“WTC™),
Any change orders to the Reconstruction Coptract during the construction period were
negotiated solely between CDP and WIC. Netther the City nor the BOE were parties to
the Reconstruction Contract, so that neither could originate nor approve sny change
orders to it. This explaing why you wers unable to find sy such dooumentstion for such
change orders ammong their recornds, as you noted on page 4 of the Drafi Report, All
change orders upder the Reconstraction Contract for the basic reconstruction of the
Project orfginated with CDP, and were paid for by the Trustes with proceads of the CDP
Bonds. '

The improvements to the BOE’s [eased space for partitions and a tefephone-data
service system were tepant improvements (the “Tenant Enprovements™), They were not
neluded in the Reconstruction Comtract, Exhibii B attached hereto comains the Profect
Buodget wnsder the Reconstruction Contract. It shows that those Tenunt Improvements
were not pect of the Recnastruction Coptract.

When the BOE decided thet 1t wanted CDP and WTC 1o undertale i3 Tooant
Improvernents, # hed o request CDP to enter info change arders with WI'C to provide
them. At the same time, the BOE had 1 provide funds to the CDP Bond Trustee
(*Trustee™ g0 that the Trustes could pay for the change orders for those Tenamt
Improvements. [n response to the BOE’s request thet 1t and WTC acquise and cortshruct
the Tenant Improveraems, CDP entered into change orders (5 and 28 t0 its
Reconstraction Cortract with WTC. Bahibit C attached hereto is & Claimant’s Voucher
sigred by Mr. James Grasso, agting for the BOE, processing payment for the Tenam
Improvements purstuard to CDPs changs orders number 15 and 28. Exhibit I aftached
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hereto ontitaing copies of those changs orders and copies of the BOE’s Resolutions
authorizing Mr. Grasse to approve them.

Exhibit B attached hereto is CUP's January 17, 2001 letter o the Trustee under
the Indemize pursusnt to which the tax-exempt bonds were igsued and secured. It noted
that the sdditional cost of the requested Tenaot Improvements wes $1,066,173.00 but that
only an additional $665,454.68 was required 10 be received from the BOE. That is
becuuse the Trustee had three amowunts that wonld oot be spent as expected for the
veconstruction of the building. The original design for the building was “fast tracked”
sl when the degign was efficienily finalized, $249,865 was saved. Purther, draws on
the construetion fimd to pay WTC did pot accur as rapidly as oripinally projected and, as
2 result, extra earnings on the investment of the construction fmd emounted to $100,000.
Finally, $46,853 was available from the contingency fund, reflecting contingencies that
did not arise. Congistent with fts corposate pmposes, CIIP contributed all of those
savings to the BOE to reduce the BOE’s cost of its Tenant Improvernents.

As the City was wiimately responsible for the funding of the BOE, 1t decided to
advanee the $669,454.562 needed for Tenant Innprovernents from unspent monies
remsining from its 1997 end 1999 bond issues. As your Drafl Repott corimctly states, the
otdinances adoptzd by the City Council authorizing those City bond tesues limited the
use of their proveeds to the acquisition of real property that would becorne 2 pavt of the
Project and for amhitectural and planning costs of the Projest.

In order to comply with those ordinenees, COP and the Trustee, in accounting for
the Project, allocated the $669,454 .68 recaived from the City as & comtribution for real
property acquisition and erchitectural and planning east purposas of the Project. Thess
amounts wonld otherwise ave beey paid for from procesds of the CDP Bonds. The
City’s comribution to the projent for purposes permitted by the ordinances freed up the
idantical amwms of CDR Bond proceeds 10 be used by the Trusize 1o pay for the Tenant
Improvements. Exhibit F attached hereto is CDPs September 25, 2001 lotter 0 YIDA
explaining how to wite the fimds fo the Trustee fo asrommlish the retmbrrsement of
CTP"s expenditares for real property acquisition and architeetural and planning cost
purposes, This wire freed up COP Bond funds in an ideptical amount that the Trostes
used to pay for the Tenant Improvements pursuant to change orders 15 and 23.

While i was working on the Project, WT{s policy wag not to begin any new
work {foctuding Tenant Improvegents) until the Trustes had the funds 1 pay for tha
work. As YIDA had the funds available to pay for the Temant Improversents before the
City did, it wired them to the Trugiee ot October 2, 2001, Exhibit G sttached hessto is 5
copy of the wite instruetions. YIDA advanced the fimds o ensdle WIC to continue at
top speed to provide the Tenant Improvernents. Tfwas oot until 17 days Jater on October
19, 2007 that the City was sble to reimburge VIDA by sepding ¥t 2 check fx
5669,434.68. Exhibit H iz a copy of that reimbursement check,

N further YIDA funding was required by fhe Trustee end WTC {o pay for the
BOE"s Tenant Fupeovements. The 1997 and 1999 bonds were ispued in anticipation of
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the finaneing and ownership of the Froject by the Ciry. However, the Project was
developed by CDP rather than the City, When the City jssued bonds specifically fbr
BOE's Tenant Tmprovements the proceeds of that issue superseded the use 1597 and
1999 bonds which were issued In antieipation of 5 City financing that did not oeear,
Therefore the City decided it wes more appropriate 1o nse bond funds specifically issned
for the CDP Project. The decision was made to repay the previousfy advanced bond finds
thereby leaving the profect fiunded only with procesds of the bonds spegifically
eattnarked for the CDP owned building, To zccomplish the reimbursement, two

repayrnents wers made.

First, YIDA requested that the BOE reimburse it Som the 2002 capital
improvements bond issus for the $669,454.68 that it had wired to the Trustee for the
Tenant Improvements. Exhibit I attached hereto is a copy of that reguzst, (which also
ettoneously requestad reimbursernent for the $396,718.52 which was never advanced and
therefore was not reimibursed) and & photocopy of the sctual reimbursernent check.
Second, afier it had received that réimbursemnent, YIDA passed that amount back 1o the
City, for replacement in the 1997 and 1999 bond funds. Exhibit ] is a letter dated March
24, 2008, from Bdward Sheeran & YIDA o Jim LaPerche af the ity wihich forwards a
check for $669,454.68 o the Clty in reimbursement for the oheck recetved on Crtober
15,2007, Also atvachedd ag part of Exhibit T are the Ledger Records of the City along
with & perrative desaription prepared by the Commissioner of F inance showing that thoge
funds ware returoed to the issues from which they were botrowed,

YIDA’s officials have explsined the business tezson for the delay between when
YIDA received the fundy from the capital improvements [ssue and when those funds
were forwarded to the City. YIDA's Mr. Sheeran prudently delayed forwarding thoge
funds out of concern that the BOE might regquire other Tenant Improvements St tight
be more expeditiously paid by YIDA, from those fimds. Indead, the possibilify of
additionai BOE Tenant Improvements had already proved to be real, In ¢ letter dated July
18, 2002, Bxbibit K attached hereto, WIC priced out the cost of fitting owg an additionat
10,000 square feet on the fourth fivor ofthe Project (which had not origimally been repted
out 1o the BOE). The cost of fitting out that additional 10,000 squars feet and fve other
change orders for the BOE's remted space was, when, completed, approximately
$1,300,000. That cost was also patd with proceeds of the BOE capital improvements
bond issue,

Finally, the Diraft Report suggests that YIDA nsed the $669,454 68 that it hed
delayed forwarding to the City in crder to malke & $670,000 Joan to Yonkers Basebal]
Development, Ine. (“YBD™). The YIDA 5128 and their attorneys state thet there is oo

conpection between the two surps other than the totally soajdental sendlaity in theie
amonis, YIDA did not delay forwatding the fimds to the Chly e drder o vauice the Joan
to YBD. At the time of maling fimds svailable 1o YRD, YIDA had Gash and eagh
squivalents in excess of the total amount of the YBD funding. See Exbibit L attached

harata.
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The Draft Report also reaches copclusions of law about the power of TIDA o
create and own the stock of YBE and to lend mOoney ko i, However, these axsct
questions have in fact been ltigated and settled in YIDA's favor by the appmpnmr: couris
of the Staiz of New York: Martin Goldman. L.1.C. v. Yonker .

A : and Yonkers Basebal] Development, Ine. a/l/a Yonk Baseball, Inc See
Byhibi M attached hereto, the Onal order of the Counrt filed on June 14, 2065, Thus, the
conchusions of law in the Dref Report are precisely contrary o the ﬁnﬁings of law of the
appropriate eourt and should be deleted. The questions they raise have been settled and
any recommendations based on them are now inappropriate.

Trs surnenary, the findings of fact in the Diraft Revort sre based upon ¢ ﬁmdamz:ntal
misumdetstanding of the transaction. The appropriste documentation is prasent in every
ease and alf of the panies to the transaction acted properly to complete the Project, which
was buflt on time and wder budget. The Project is the basis of the snbgequest apd
ongoing revitalization of the Youkers waterfront and is & Projact in which the City of
Yonkers and the Stste of New York can take pride.  We share your goad of having
cfficient government cperations and belicve that the Project demonstrates such
efFiciencies. If we can be of further agsistance, please do not hesitate o contact us.

Very truly yours,

ITY OFNQNKERS, NEW YORK
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APPENDIX B
OSC COMMENTS TO OFFICIALS’ RESPONSE
Note 1:

We believe this report demonstrates a full understanding of the issues surrounding these
transactions. Our report outlines the parties to the transactions and lists the responsibilities of the
parties based on relevant legal documents such as the Guaranteed Maximum Price Contract
between CDP and WTC, the Lease Agreement between CDP and the BOE and the Financing
Agreement between the CDP and the YIDA. In addition, our report is based on interviews of
City, CDP, YIDA and BOE officials and analysis of documents obtained from these officials.

Note 2:

At no time do we argue against the benefits provided by this project to development in Yonkers.
Our sole concern is how City officials handled this particular series of transactions. City
officials did not follow appropriate procedures. The City of Yonkers, the Yonkers City School
District, YIDA and YDB are separate organizational entities, even if they have interlocking
officers and boards. Transactions between these entities and the use of their resources must
follow legal and appropriate processes. Instead, City officials treated them and their financial
resources as a single entity that could be used in any manner that City officials chose. Invoices
between these entities must be real invoices for real costs. Significant financial transactions
must be approved by the governing body of the individual entity. When one of the entities
overpays another one, the money must be returned expeditiously. For example, YIDA has no
right or corporate purpose to hold money that rightfully belongs to the School District or City.

Note 3:

Nowhere in our report do we state that the BOE and the City owned and financed the project. To
the contrary, on page 3 of our report we state that after YIDA obtained the property from the
City it entered into agreements with the CDP to complete the project.

Note 4:

We are aware of the roles the CDP, YIDA and the BOE had in the transactions. Our conclusions
are based on the Maximum Price Contract between the CDP and the Whiting-Turner Contracting
Company, the Financing Lease Agreement between the CDP and the YIDA, and the Sublease
Agreement between the CDP, the YIDA and the BOE.

Note 5:

As outlined on page 6 of our report, the Financing Lease Agreement between the CDP and the

YIDA and the Sublease Agreement between the CDP and the BOE made the CDP responsible
for the cost of change orders. Furthermore, the Sublease Agreement between the CDP and the
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BOE required BOE written approval for change orders. We were never given change orders that
had been approved by the BOE.

Note 6:

If the improvements for partitions and the telephone-data service system were “Tenant
Improvements” as indicated in the City’s response, then we question why the YIDA and the CDP
were parties to this transaction. Furthermore, if the change orders are now being reclassified as
“Tenants Improvements” then they should have been competitively bid by the BOE.

Note 7:

During the audit, we obtained and reviewed the voucher signed by Mr. Grosso. The voucher did
not include any specific information that would allow for an informed decision as to the
appropriateness of the transaction. The only information on the voucher was that it was for
change order #’s 15 and 28 for $669,454.68. We also note that the Board Resolution that the
City references in its response was a general resolution that authorized the entire project in
January 2001 and was not a specific authorization of this transaction, as implied by the City’s
response.

Note 8:

The City did not have the authority to use the 1997 and 1999 bond issues to pay for change
orders related to a property the City no longer owned.

Note 9:

We disagree that the proceeds of the City’s 1997 and 1999 bonds were properly paid to the
YIDA. The proceeds of those bonds should have been used to pay debt service on the bonds.

The City argues that “[i]n order to comply with [the City’s bond] ordinances, CDP and the
Trustee, in accounting for the Project, allocated the $669,454.68 received from the City as a
contribution for real property acquisition and architectural and planning cost purposes of the
Project.” According to the City, the effect of this accounting treatment was that “[t]he City’s
contribution to the project for purposes permitted by the ordinance freed up the identical amount
of CDP bond proceeds to be used by the Trustee to pay for the Tenant Improvements.” The
Tenant Improvements consisted of partitions and a tele-data system.

The City’s 1997 and 1999 bonds were issued to pay for architectural and planning costs incurred
by the City for the Project. Under the Project documents, architectural and planning costs
incurred by the CDP were to be paid from the Project Fund, which consisted primarily of the
proceeds of bonds issued by the YIDA. Prior to the transfer of the City’s 1997 and 1999 bond
proceeds to the Project Fund, the architectural and planning costs incurred by the CDP had
already been paid from the Project Fund.
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As noted in our audit report, section 165.00 of the Local Finance Law requires bond proceeds to
be used only for the object or purpose for which the bonds were issued or to pay debt service on
the bonds. Here, because the architectural and planning costs incurred by the CDP had been
paid from the Project Fund prior to the transfer of the City’s 1997 and 1999 bond proceeds, the
City’s 1997 and 1999 bond proceeds were used to reimburse the Project Fund, rather than to pay
for architectural and planning costs incurred by the City. Because the City’s 1997 and 1999
bond proceeds were used to reimburse the Project Fund, and not to pay for architectural and
planning costs incurred by the City, we continue to believe that the City’s 1997 and 1999 bond
proceeds were not used for the object or purpose for which the bonds were issued and, instead,
should have been used to pay the debt service on the bonds.

Moreover, as pointed out in the audit report, the need for the City’s 1997 and 1999 bond
proceeds stemmed from the need to pay for partitions and a telephone-data system, not
architectural and planning costs. Neither the letter/invoices prepared by the CDP and the YIDA
“to comply with [the City’s bond] ordinances,” nor CDP’s accounting ledger alters the fact that,
in effect, the City’s 1997 and 1999 bond proceeds were used to finance the partitions and a
telephone-data system.

Finally, in our report, we stated that neither the YIDA nor the District provided us with
documentation to support that additional acquisition and design costs were incurred for the
project. The City’s response supports our conclusion that no additional costs were incurred.
According to the City, the CDP ‘reallocated”/reclassified previously paid expenditures to comply
with the requirements of the Bond ordinance; it did not incur additional expenditures that were
not covered by the bonds issued for the Project.

Note 10:

Per the City’s response, the YIDA was not a party to the contract and therefore should not have
“advanced” WTC $669,454.68 for change orders.

Note 11:

Section 165.00 of the Local Finance Law stipulates that bond proceeds may only be used for the
purpose for which the bonds were issued or to pay the principal and interest on the bonds.
Therefore, the City cannot use the 1997 and 1999 bond issue other than for their stated purpose.
See also Note 8 above.

Note 12:

As our report states, the City did not deposit the funds to the debt service account. The City did
make a number of journal entries. However, we are unable to conclude that the moneys were
actually returned to the debt service fund. In addition, the City has not provided us with bank
statements showing that the money was actually returned to the Capital accounts originally
charged or the debt service funds.
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The City’s argument that the City had sufficient funds available to pay all current debt service is
irrelevant. These unused proceeds were to be set aside and used for the payment of principal and
interest on the bonds issued. If the unused moneys were returned to the debt service fund, the
Comptroller’s office also should have been notified of the transfer so that we could monitor their
use.

Note 13:

On June 11, 2002, the BOE issued $5 million in bonds that included line items for its new
headquarters; therefore, there was no reason for the YIDA to hold the City’s money in
anticipation of possible future change order costs. Also, as previously mentioned, the Financing
Lease Agreement between the CDP and the YIDA, and the Sublease Agreement between the
CDP and the BOE, held CDP responsible for the change orders. Therefore, it was not YIDA'’s
responsibility to hold the City’s bond money to pay for potential future change orders.
Furthermore, contrary to the City’s response, the Lease Agreement between the CDP and the
BOE was for the rental of the entire four story building which includes the fourth floor.

Note 14:

Exhibit L is the YIDA minutes of its August 27, 2002 Board meeting. As mentioned in our
report, the vote by the Board to loan the YBD $670,000 was subsequent to the YIDA Executive
Director’s statement at the meeting that the YIDA will get $670,000 from the BOE.

Note 15:

The City’s reliance on Goldman v YIDA, n.o.r., Supreme Court, Westchester Co. (June 14,
2005) is misplaced. In Goldman, the owner of a building that was to be condemned for the
Yonkers baseball stadium project challenged the authority of the YIDA to establish the YBD.
The Court dismissed the proceeding as moot because City officials had announced that the
plaintiff’s building would not be condemned, but noted in passing that “[i]t is undisputed that an
industrial development agency has the right to own personal property, pursuant to General
Municipal Law 8§853(3), such as stock in a corporation.” We reviewed this case in preparing our
audit report and did not find this dicta, essentially a conclusion without any analysis, to be either
dispositive or persuasive with respect to the YIDA’s authority to cause the formation of a for-
profit corporation such as the YBD, or the YIDA'’s authority to expend moneys for its own use
and account to acquire the YBD’s stock. For the reasons set forth in our audit report, we believe
the YIDA lacked authority to cause the formation of the YBD and to acquire the YBD’s stock.
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