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Executive Summary
Purpose

To determine if the State Education Department (the Department): independently verifies
information submitted by nursing license applicants; monitors nurses once they are licensed
utilizing available criminal and misconduct data; and investigates complaints against nurses in
accordance with its policies and procedures in a timely manner. The audit covered the period
April 1, 2014 to April 18, 2017.

Background

The Department oversees the licensure and practice of the professions, as outlined in Title VIII
of the New York State Education Law (Education Law). Its regulatory responsibilities encompass
54 professions, including nursing. From April 1, 2014 to October 31, 2016, there were about
450,000 active professional nursing licenses – in the titles of licensed practical nurse, registered
professional nurse, clinical nurse specialist, and nurse practitioner – in New York State.
To qualify for a nursing license, applicants must meet certain standards, including education,
examination, and moral character requirements (such as no involvement in certain crimes or
offenses), as established under the Education Law. The Department is responsible for ensuring
that applicants seeking a license meet these State standards. The Department also is responsible
for investigating complaints and prosecuting professional misconduct (e.g., gross negligence,
physical or sexual abuse, practicing under the influence of drugs or alcohol, conviction of a crime).
The Department has established a risk-based system for prioritizing investigations as well as time
frame goals and benchmarks to ensure they are completed timely. For example:
• Priority 1 investigations (involving complaints that pose a substantial danger to public health
and safety) should be completed within six weeks.
• All investigations, regardless of priority, should be completed within 180 days.
• Any investigations that remain open after 360 days are upgraded to a Priority 1 status.
Annually, the Department receives about 6,000 complaints against licensed professionals, including
nurses. The final disposition of all disciplinary matters can include the revoking, annulment, or
suspension of licenses.

Key Findings

We identified several issues that, if left unaddressed, can increase the risk that nurses who are
threats to the public’s health and safety are able to continue practicing in New York.
• Despite clear policies and procedures for investigating complaints, the Department is
challenged to ensure investigations, particularly Priority 1 complaints, are completed timely.
Timely completion of investigations helps ensure the public’s safety. As well, it affords timely
due process to those nurses subsequently exonerated. Of 8,202 investigations (including 215
Priority 1 and 7,987 Priority 2–4) that were open at some point from April 1, 2014 to February
28, 2017:
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◦◦ 179 (83 percent) Priority 1 investigations were not completed within the Department’s
established six-week time frame; on average, they were open over seven months.
◦◦ 482 lower-priority (Priority 2–4) investigations that exceeded the 360-day benchmark
were not reclassified as Priority 1.
◦◦ 327 investigations, including 43 designated as Priority 1, were open more than 402 days.
• Citing confidentiality provisions in Section 6510(8) of the Education Law, the Department denied
us access to its investigation files. Lacking this information, we were unable to draw conclusions
about factors contributing to the noncompliance, nor were we able to assess the Department’s
compliance with any of its other investigation procedures and benchmarks. (The Education Law
effectively prevents independent audit oversight of the complaint investigation process.)
• The Department independently verifies education requirements, exam results, and out-of-state
licenses, but does not take similar proactive steps to check applicants’ background in relation
to the moral character requirement. Instead, the Department relies solely on applicants to fully
and truthfully disclose past misconduct and criminal convictions. While New York does not
require fingerprinting or background checks as a condition for obtaining a nursing license, the
Department does not take advantage of other available resources that could help minimize the
risk that applicants do not submit full disclosures.
• Once nurses are licensed, the Department does not actively monitor them to identify incidents
of professional misconduct or criminal convictions. Furthermore, nurses are only required to
disclose this information every three years upon reregistration. As such, the Department cannot
be assured that episodes of misconduct are identified properly and in a timely manner, and that
nurses who pose a threat to the public’s health and safety are prevented from practicing in New
York State.
• Department officials stated resources have not kept pace with increased expectations. Officials
stated their computer system is out of date and staffing has been reduced, which has led to
investigation backlogs and difficulties using available data to monitor and manage investigations.

Key Recommendations

• Ensure management more closely tracks investigations, particularly those classified as Priority
1, to help ensure they meet established time frames for completion.
• Reevaluate existing resources and procedures to identify opportunities for streamlining
investigations.
• Take steps to strengthen oversight of nurse licensing. This should include:
◦◦ Taking steps to strengthen controls over moral character requirements.
◦◦ Researching other states’ nurse licensing and monitoring procedures to determine best
practices for enhanced oversight.

Other Related Audit/Report of Interest

Department of Health: Office of Professional Medical Conduct Complaints and Investigations
Process (2005-S-21)
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State of New York
Office of the State Comptroller
Division of State Government Accountability
September 29, 2017
Ms. MaryEllen Elia
Commissioner
State Education Department
State Education Building
89 Washington Avenue
Albany, NY 12234
Dear Ms. Elia:
The Office of the State Comptroller is committed to helping State agencies, public authorities,
and local government agencies manage government resources efficiently and effectively and,
by so doing, providing accountability for tax dollars spent to support government operations.
The Comptroller oversees the fiscal affairs of State agencies, public authorities, and local
government agencies, as well as their compliance with relevant statutes and their observance of
good business practices. This fiscal oversight is accomplished, in part, through our audits, which
identify opportunities for improving operations. Audits can also identify strategies for reducing
costs and strengthening controls that are intended to safeguard assets.
Following is a report of our audit entitled Oversight of Nurse Licensing. The audit was performed
pursuant to the State Comptroller’s authority as set forth in Article V, Section 1 of the State
Constitution and Article II, Section 8 of the State Finance Law.
This audit’s results and recommendations are resources for you to use in effectively managing
your operations and in meeting the expectations of taxpayers. If you have any questions about
this report, please feel free to contact us.
Respectfully submitted,
Office of the State Comptroller
Division of State Government Accountability
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Background
The State Education Department (Department) oversees the licensure and practice of the
professions, as outlined in Title VIII of the New York State Education Law (Education Law). Its
regulatory responsibilities encompass 54 professions, including nursing. During the period April
1, 2014 to October 31, 2016, there were about 450,000 active professional nursing licenses – in
the titles of licensed practical nurse, registered professional nurse, clinical nurse specialist, and
nurse practitioner – in New York State. Individuals can hold more than one license.
To qualify for a nursing license, applicants must meet certain standards, including education,
examination, and moral character requirements, as established under the Education Law. For
example, applicants must:
• Have graduated from an approved nursing education program as specified for each type
of nursing profession;
• Pass a New York State licensing exam or hold a valid nursing license in another state; and
• Be of good moral character.
The Department is responsible for ensuring that license applicants are in compliance with State
standards, and requires applicants to provide evidence of their qualifications (e.g., certifications,
test results) and moral character. The Department assesses moral character based on applicants’
responses to a series of yes/no questions about past criminal convictions, criminal charges
pending, and other charges of professional misconduct. A disclosure of misconduct will not
necessarily disqualify an applicant. The Department investigates disclosures and decides to
grant or deny a license on a case-by-case basis. Once issued, a license is valid for life but must
be renewed every three years. At each reregistration, nurses are again required to disclose any
misconduct or criminal convictions.
The Department also is responsible for investigating complaints and prosecuting professional
misconduct (e.g., gross incompetence, gross negligence, physical or sexual abuse, practicing
under the influence of drugs or alcohol, conviction of a crime). The Department has established a
risk-based system for prioritizing investigations, as detailed in Table 1.

Table 1 - Prioritization of Investigations
Priority
1
2
3
4

Description of Severity
Substantial danger to public health and safety
Gross negligence or incompetence, or substantial violations of statutes
where the public health may suffer
Significant violations of statute where the public health is not in danger
Minor or technical violations

The Department has established certain time frame goals and benchmarks for its investigations
to ensure they are completed timely. For example:
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• Priority 1 investigations should be completed within six weeks (defined as 42 days for
purposes of this analysis).
• All investigations, regardless of priority, should be completed within 180 days.
• Any investigations that remain open after 360 days are upgraded to a Priority 1 status.
Annually, the Department receives about 6,000 complaints against licensed professionals, including
nurses. The final disposition of all disciplinary matters can include the revoking, annulment, or
suspension of licenses.
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Audit Findings and Recommendations
The Department has clear policies and procedures for vetting nursing license applicants, monitoring
licensing and registration, and investigating complaints. However, we determined conditions
exist that challenge the Department’s ability to meet provisions established in its policies and
procedures, such as completing investigations within established time frames, especially Priority
1 investigations, and ensuring complaints are properly prioritized.
For example, of 8,202 investigations (including 215 Priority 1 and 7,987 Priority 2–4) open at
some point during the period April 1, 2014 to February 28, 2017:
• 179 Priority 1 investigations (83 percent) were not completed within the 42-day time
frame. These investigations were open for an average of 228 days, including one case that
was open for 866 days as of February 28, 2017.
• 2,035 lower-priority (Priority 2–4) investigations (25 percent) were not completed within
the Department’s established 180-day time frame.
• 482 Priority 2–4 investigations that exceeded 360 days were not upgraded to a Priority 1
status.
• 327 investigations, including 43 designated as Priority 1, exceeded 402 days, which is the
maximum time frame that would be allowable based on Department benchmarks for the
lowest-priority investigation (360 days + 42 days).
Citing confidentiality provisions in Section 6510(8) of the Education Law, the Department denied
us access to its investigation files. As a result, we were not able to draw any conclusions about
factors contributing to the noncompliance, nor could we assess the Department’s compliance
with any of its additional investigation procedures and benchmarks.
In addition, while the Department independently verifies applicants’ education credentials,
exam results, and out-of-state licenses to ensure they meet requirements, it takes a more
passive approach to confirming the moral character standard. New York State does not require
fingerprinting or background checks as a condition for obtaining a nursing license; therefore, the
Department’s assessment hinges solely on applicants’ full and truthful disclosure of past misconduct
and criminal convictions. Furthermore, nurses are only required to disclose this information every
three years (upon initial license application and at each reregistration thereafter). As such, the
Department cannot be assured that all episodes of misconduct are identified properly and in a
timely manner.
To help ensure the public’s health and safety, the Department must be able to accurately assign
and monitor investigation priorities, complete investigations, and independently identify all
possible instances of professional misconduct in a timely manner. Unaddressed, these issues
increase the risk that nurses who are threats to the public are able to continue practicing in
New York. Department officials acknowledged the risks we identified. Officials stated they have
taken some steps to address them. For example, in 2016, the Department proposed legislation
that would require background checks and fingerprinting for all nurse license applicants and selfDivision of State Government Accountability
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disclosure of criminal convictions and pending criminal charges within 30 days of the event. As of
May 2017, that legislation had not been enacted.

Compliance With Investigation Procedures
Timely completion of investigations helps ensure the public’s safety. As well, it affords timely
due process to those nurses subsequently exonerated. To determine whether the Department
processes complaints within established time frames, we analyzed certain dates associated
with 8,202 investigations of licensed nurses (215 classified as Priority 1 and 7,987 classified as
Priority 2–4) that were open at some point during the period April 1, 2014 to February 28, 2017.
We determined the Department completed 73 percent (5,988) of these investigations within
the established time frames. Notably, however, this percent largely comprised lower-priority
investigations: 5,952 Priority 2–4 investigations compared with 36 Priority 1 investigations, which
involve the most serious allegations and substantial danger to public health and safety.
Of the 215 Priority 1 investigations, 179 (83 percent) were not completed within the Department’s
42-day time frame; these investigations were open for an average of 228 days, including one that
was open for 866 days as of February 28, 2017. Of the 7,987 Priority 2–4 investigations, 2,035 (25
percent) exceeded the 180-day time frame. A summary of investigation timeliness is presented
in Table 2.

Table 2 – Completion Rates for Open Investigations of Licensed Nurses
April 1, 2014–February 28, 2017
Investigation
Priority
Levels
Priority 1
Priority 2–4

Established
Time Frame
for Completion

Totals

42 days
180 days

Number of
Investigations
215
7,987
8,202

Number
Completed
Within Time
Frame
36
5,952
5,988

Number That
Exceeded
Time Frame

Percent That
Exceeded
Time Frame

179
2,035
2,214

83%
25%
27%

The Department’s procedures also state that any investigation outstanding after 360 days is
upgraded to a Priority 1 status. Based on this, we calculated 402 days as the maximum time frame
for completing any investigation once it is assigned to an investigator (360 days outstanding plus
42 additional days after reassignment to Priority 1). We determined there were 327 investigations
(4 percent) that exceeded 402 days, including 43 designated as Priority 1 and 284 designated
as Priority 2–4. Further, we identified 482 Priority 2–4 investigations that exceeded 360 days
but were not upgraded to a Priority 1 status. The Department must be able to accurately assign
and monitor investigation priority and complete investigations, particularly those assigned the
highest priority, in a timely manner. Otherwise, there is an increased risk that nurses who pose a
threat to the public’s health are able to continue practicing in New York.
During our audit, we sought access to the Department’s investigation files to determine why
investigations exceeded the prescribed time frames and why long-running investigations (360
Division of State Government Accountability
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days or more) were not upgraded to Priority 1 status as required. We also sought to assess the
Department’s compliance with its additional investigation benchmarks (such as the time it takes
an investigator to notify a complainant and the time elapsed between significant investigation
activities). However, the Department prevented us from accessing any investigation files, citing
confidentiality provisions in Section 6510(8) of the Education Law. According to the Education
Law, materials related to complaint investigations may not be shared with anyone other than the
people and entities directly involved with the investigation and prosecution of the complaint.
Consequently, we were unable to review any investigation files and draw conclusions about the
reasons for noncompliance. Further, we conclude that since the Education Law does not allow
access to the records necessary for a comprehensive audit or review, it effectively prevents this
type of independent oversight of the complaint investigation process.
Department officials did not provide any case-specific explanations during our audit, but did
address, broadly, the factors they considered to affect the timely completion of investigations.
According to Department officials, higher-priority investigations are more complicated, and
investigators must often wait for records from external sources (e.g., courts). Additionally, they
cited an overall lack of resources to meet increased expectations for all of the 54 professions
that the Department regulates: over time, as the number of licensed professions has increased,
according to officials, resources assigned to the Department – both tools and staff – have not kept
pace. License fees remitted by applicants go into a fund to support the Department’s costs related
to professional licensing and oversight. Receipts from the fees have risen steadily from about $41.5
million in fiscal year 2010-2011 to about $53.3 million in fiscal year 2016-2017, and the amount
appropriated by the Legislature for licensing activities has remained at about $45.1 million.
According to officials, these unappropriated funds could be used to improve the Department’s
operations. For example, Department officials explained that their computer system is out of
date, making it difficult to use the available data to monitor and manage investigations. They also
stated that staffing has been reduced despite increased responsibilities, resulting in investigation
backlogs. According to officials, these funds could be tapped to update its system, which would
increase efficiency or help compensate for decreased staffing.
These issues notwithstanding, the Department should take steps to actively identify other
avenues for improving investigation timeliness. For example, according to Department officials,
as part of their investigation management process, they run an aging report showing all open
investigations older than 270 days. However, this benchmark is well beyond the 42-day and 180day time frames established in Department procedures and thus minimally effective for backlog
management purposes. The Department should develop and use reports that more closely reflect
the time frames in their procedures to proactively identify and address investigations at risk of
exceeding established time frames.

Verification of Applicant Information and Ongoing Monitoring
We found that the Department generally verifies information submitted by nursing license
applicants. Specifically, the Department verifies applicants’: education qualifications directly
through the educational institution; licensing exam results directly from the national testing
authority; and out-of-state licenses (in lieu of the required exam) via a national database of
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licensed nurses (Nursys). However, it does not take similar proactive steps to check applicants’
background in relation to the moral character requirement. Unlike 40 other states, New York does
not require fingerprinting or background checks as a condition for obtaining a nursing license.
Thus, the Department’s assessment relies on applicants’ full and truthful disclosure of past
misconduct and criminal convictions. Although officials conceded that individuals are not always
truthful in their disclosures, the Department does not take advantage of available resources that
could help to minimize this risk. Nursys, for example, may contain information to help identify
applicants with sanctions incurred in other states, but the Department does not consult the data
base for this purpose, as we found other states do.
Furthermore, the Department does not actively monitor nurses once they are licensed to identify
instances of misconduct and criminal convictions. The Department continues to rely on nurses
to self-disclose despite the Education Law’s requirement that they only self-disclose every three
years, enabling nurses who have been sanctioned to practice in the interim. As a result, the
Department cannot be assured that all episodes of misconduct are identified properly and in a
timely manner, and that nurses who pose a threat to the public’s health and safety are prevented
from practicing in New York State. We note that other states, such as Pennsylvania and Florida,
have addressed this risk by requiring licensees to report new convictions within 30 days.
Department officials acknowledge these risks and cited steps they took to address them such
as supporting legislation that would require background checks and fingerprinting for all nursing
license applicants, and self-disclosure of criminal convictions and pending criminal charges within
30 days of the event. The legislation was proposed in 2016 and as of May 2017 it had not been
enacted by the Legislature.

Recommendations
1. Ensure management more closely tracks investigations, particularly those classified as Priority
1, to help ensure they meet established time frames for completion.
2. Reevaluate existing resources and procedures to identify opportunities for streamlining
investigations.
3. Take steps to strengthen oversight of nurse licensing. This should include:
• Taking steps to strengthen controls over moral character requirements.
• Researching other states’ nurse licensing and monitoring procedures to determine best
practices for enhanced oversight.

Audit Scope, Objectives, and Methodology
We audited the Department’s oversight of nurse licensing for the period April 1, 2014 through
April 18, 2017. The objectives of our audit were to determine if the Department: independently
verifies information submitted by applicants for nursing licenses; monitors nurses once they are
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licensed utilizing available criminal and misconduct data; and investigates complaints against
nurses in accordance with its policies and procedures in a timely manner.
To accomplish our objectives and assess internal controls related to them, we reviewed New
York State laws and regulations. We became familiar with the Department’s internal controls as
they related to oversight of nurse licensing. We also interviewed Department personnel to obtain
an understanding of the practices for nurse licensing, and spoke to officials from other states
who are responsible for nurse licensing oversight to determine their practices. Additionally, we
analyzed Department data related to nurse licensing and investigations of licensed nurses.
We conducted our performance audit in accordance with generally accepted government
auditing standards (GAGAS) with the following exceptions. GAGAS requires that we plan and
perform our audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. Citing confidentiality provisions in Section
6510(8) of the Education Law, the Department denied us access to its investigation files, and we
were thus unable to fully assess the accuracy, completeness, and reliability of the data provided
to us. We were also unable to determine why investigations were not completed within the
Department’s established time frames and to assess the Department’s compliance with certain
other investigation procedures. We believe that the evidence we obtained provides a reasonable
basis for the limited findings and conclusions we made based on our audit objectives. However,
because of the limitations imposed on our access to information, we acknowledge the audit risk
that our findings, conclusions, and recommendations may be incomplete as a result of factors
such as insufficient evidence.
In addition to being the State Auditor, the Comptroller performs certain other constitutionally and
statutorily mandated duties as the chief fiscal officer of New York State. These include operating
the State’s accounting system; preparing the State’s financial statements; and approving State
contracts, refunds, and other payments. In addition, the Comptroller appoints members to
certain boards, commissions, and public authorities, some of whom have minority voting rights.
These duties may be considered management functions for purposes of evaluating organizational
independence under generally accepted government auditing standards. In our opinion, these
functions do not affect our ability to conduct independent audits of program performance.

Authority
The audit was performed pursuant to the State Comptroller’s authority as set forth in Article V,
Section 1 of the State Constitution and Article II, Section 8 of the State Finance Law.

Reporting Requirements
We provided a draft copy of this report to Department officials for their review and formal
comment. We considered the Department’s comments in preparing this report and have included
them in their entirety at the end of the report. In their response, Department officials generally
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concurred with the audit recommendations and indicated that certain actions have been and will
be taken to address them.
Within 90 days of the final release of this report, as required by Section 170 of the Executive
Law, the Commissioner of Education shall report to the Governor, the State Comptroller, and the
leaders of the Legislature and fiscal committees, advising what steps were taken to implement
the recommendations contained herein, and if the recommendations were not implemented, the
reasons why.
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Andrea Inman, Audit Director
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Brian Krawiecki, Audit Supervisor
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Kathy Gleason, Senior Examiner
Zachary Barach, Staff Examiner
Mary McCoy, Senior Editor

Division of State Government Accountability
Andrew A. SanFilippo, Executive Deputy Comptroller
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518-473-0334, kshulman@osc.state.ny.us

Vision
A team of accountability experts respected for providing information that decision makers value.

Mission
To improve government operations by conducting independent audits, reviews and evaluations
of New York State and New York City taxpayer financed programs.
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